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LETTER THE FIRST. 


Vercor committere, ut non bene proviſa et diligenter ex- 


plorata PR IN OIPIA ponantur. 
Cic, de Leg. 


81 R, 


HOUGHA I have not the honor of your 

_ perſonal acquaintance, and am not of 
conſequence enough to intereſt your attention, 
take the liberty of addreſſing you in print, 
upon a conſtitutional ſubject, which has of late 
occupied, in ſerious argument, thoſe” who have 
the wil] and the power to reaſon upon it with- 
out prejudice. | 


To this mode of laying my thoughts before ſo 
enlightened an age, I am not prompted by the 
arrogant and wild conception, that I could be 
read, any more than I could be heard, as your 
antagoniſt ; but I have recourſe to it, becauſe 
the habits of guard over expreſſion that may 
offend, (a guard almoſt inſeparable from ſuch a 
form of addreſs,) will reſtrain any ſudden impulſe 
of the writer to that polemical zeal, againſt which 
men of ſober minds are prejudiced in ſuch a de- 
gree, as to refuſe even truth, if it ſhould paſs 
through ſo diſturbed a channel: But ſuffer me 
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to add, that, being a zealous admirer of your 
eminent fame and worth, I ſhall, with more dif. 


fidence upon that account, offer my opinions 1 


to the public, where I feel them to be diſcredit. 


ed, as being the reverſe of thoſe which you have 


entertained. 


I, Sir, am one of the few, who thought it 
would not have degraded, or weakened, any in- 
quiſitorial rights which the elected repreſent. 
atives of the people are authoriſed by the con- 
ſtitution to enforce, if the committee had enquired 
into the law, as it ſtood upon record in the jour— 
nals * of parliament, before they affirmed, 
« That an impeachment, after evidence has been 
ce heard upon it in one parliament, may be con- 
« tinued in the next, from the point at which it 
ce flood when the former parliament was cliſed 
ce by a diſſolution; which, as you explained it, 
is the view and ſpirit of their vote upon the 23d 
of December 1790. 


But as the debate on this critical ſubject was 
continued for three days, and produced a very 
able diſcuſſion of all the various grounds upon 
which that vote could be ſupported, I ſhall con- 


* 'The houſe of lords have inſtituted a committee for the 
examination of precedents, though informed by the com. 
mons, not of their judicial vote, but of their perfect reac? 
to carry on the impeachment ; which readineſs indicates their 
ſenſe of the law to be, that an impeachment 15 * 

ſider 


the 
tenc 
of j1 

I 
ſay, 
opin 
Polit 
that 


N 
28 4 
(tho 
Venid 
com 
whic 
ture 
uſe o 
of lib 


I 
whicl 
ſinua 


If 
balan 


ol 


© 4.3 


ſider it, as if the examination of precedents had 
been directed, and had brought forward, in a 
parliamentary form, the materials to which the 
argument has referred. 


It is not in a technical, or contracted view of 


the ſubject, that J lament this reſolution, but as 


tending to conſequences that ſtrike at the root. 


of juſtice, and freedom. 


If it could end with Mr. Haſtings, I ſhould 
ſay, © Felices errore ſuo!”” For J am ſtill of 
opinion, that political honor, which is always 
political wiſdom, demands the further trial of 
that culprit, 


Nor would I perhaps lament this reſolution 
35 a mere precedent of the particular doctrine 
(though gueſtionable at leaſt, upon topics of con- 
venience and of juſtice), if I had not ſeen it ac- 
companied, and ſupported by topics of reaſoning, 
which appear to me rather calculated, in their na- 
ture (though not in the view of thoſe who made 
uſe of them) to be the engines of deſpotiſm, than 
of liberty, well underſtood. 


I allude, Sir, to thoſe general principles 
which have been either directly aſſerted, or in- 
linuated, and fatally aſſumed. 


If they are eſtabliſhed, there is an end of that 
balance between the rights of the Sovereign and 
| B 2 | thoſe 


; 4; N * 7 vet F 
1 W 
1. FX! ; ; . 4 
n of <> fe 
4 | : { £ 5 2 
e 
„ 
e 722 A 7 TH 2! 
„ e : + 
7 BETS ; * 
18 5 14 
1 155 PEROT 4 4 
: * 7 * 
11 , * - 75 2 ; 
TT. 4. 
LR 5 
i 
if = 1 J | 7 
1 * TI . 
ny 6: 42> PIES i 
19 £4 1 * 3 ? 

- $77 th 1 = "S . . 
— 14 41 * 
M 4 5 
ee 

- £ Yo 
/ 1 4 LID : 
i * 
1 " 4 : G 
h 4 1 j 4 = yo F = 
An £5 $54 
Fi 256 o 7 f * f 
I 1 . 
161 Leier 
Ml 1 
en. "Ft 7 
i; ft . tt : | 
e 1. 
M 4 
un * > 
06 14 4 q % 
1 11 LIES 
1 Ne F F ; 
LH 14 
1 t 
ſh ; » 13-31} BY 
1 WE 
55 1 5 
5 0 1 4 5 4 
e 
5 10 
i i oF 4 5 
1874 q 
Vt he - 
7 1 : 
"it 8 : 1 
4 1 
f a pi f 
1 : 
I l 
' FE \ 
1 


— 


al 


thoſe of the people, which is the vital ſpirit of 
this Conſtitution; for, by tbe/e principles, all the 
rights of the i'ecutive Power, as well as thoſe 
of the other Eſtates, may acquire an indefeaſible 
character; State Neceſſity, the tyrant's plea, may 
again be made the artful pretence for every op- 
preſſion by either of theſe rival powers, but with 
an advantage- ground of Parliamentary law, 


I have reflected ſeriouſly upon thele principles, 
and though ſome of them are popular in their 
ſound, they carry no weight, in my eſtimation, 
but of danger to the government in which 1 was 
born, and whoſe conſtitutional powers J have re- 
vered, becauſe I believed them to be thoſe of a 
check, formed by jealous claims, not only be- 
tween thoſe who govern and thoſe who are g0- 
verned, but, in the ſame degree, between the 
ſeveral orders of that government, with a reter- 
ence to each other, as their antagoniſt, and com- 
petitor. | 


I. «© That what is neceſſary to the uncontrouled 
ce and univerſal effeff of a Conſtitutional Right, 
© 7s therefore a part of it.” 


Here no line is drawn, or attempted ; and, if 
there is none, it leads to endleſs confuſion. 


For example, who ſhall tell me, that if the 


Riglit of Impeachment is abſolute, and carries 
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with it all that is neceſſary to its unlimited per- 
{tion, the accuſer is, or can be, excluded from 
the Court who are to ſit upon his culprit, while 
they are debating, and even determining, the va- 
nous points of law that ariſe? Who ſhall tell 
rac, that he can have no power to effectuate the 
continued and perſevering attendance of that 
Court? That he has no right of impriſonment *, 
or of bail ; or of enſuring their continuance, when 
directed by the Lords? That he may demand 
7u7rment, but has no legal power to demand the 
execution of it? | 


But let us purſue this captivating ſentiment 
into other conſtitutional rights. 


7 


It is the right of the Commons to enjoy 
unlimited freedom in debate; but is it a part of 
that right, that no man ſhall be turned out of an 
office held at the King's pleaſure, for his vote in 


Parliament; or, that no placeman can have. a 
ſont 2 | 
at? 


give no opinion of my own upon the famous 
queſtion, Whether incapacity of return to Par- 
lament aroſe from expulſion, and gave to the 
candidate a ſeat in the Houſe, whom three, out 


* The Lords would not commit Lord Clarendon in 1667, 
or this Earl of Danby, at the firſt requiſition of the Commons, 
decauſe the offence <vas 1a! high treaſon, though called by 
mat name, 

of 
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of three thou/aiid, eleftors might have nominar. 


ed? But this, at leaſt, will be remembered—thzr 
it a a point of difficulty ; that ſome of the beſt 


Fhigs in England (and yourſelf 5 r | 
inſiſted upon the right of obtruding t : on * 
on thoſe who had refuſed, and ejected : on ; that | 
a Reſolution, affirming the minority l the ro | 
to give the ſeat, is expunged from the vi 5 
which (as I agree with a very 8 - | 
Stateſman) does not affirm the law ” v4 4 
wiſe, but certainly intimates an opinion a : 1 | 
and an opinion of as enlightened a . be 
Commons as ever ſat Let if the Houſe . 
expel, was it not eſſential to the _— | 
and abſolute right of expulſion, that a: 
bar the door againſt that ſame individua Agha | 
new ſhape of a candidate returned __ 80 2 
after this mark had been ſet upon him 1 
it not eſſential to the right, as attracting 4 8 
its neceſſary advantages, that no yy p m 
captious warfare ſhould proceed _ 1 
Electors and the Houſe of Sn | 
repeated re-election and refuſal of the ; NN 
candidate; but that any competitor = "1 
ſingle vote, ſhould be received, upon I 
bliſhed principle, that a candidate - A | 
as no candidate? And what a monſter I a I 
it is, that a Member of Parliament, 85 a 
the worlt offences that can diſgrace a man, may 
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be eligible, may fit by force, upon the re- 
turn of that writ which declares the Vacancy ariſ- 
ing from his expulſion! But how were thoſe 
topics of reaſoning met, and anſwered by the elo- 
quent, and conſtitutional arguments“ which 
you, and your friends, adopted with ſucceſs? J 
will not impair them by attempting to do them 
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mak 
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0 . ; i . 
: uſtice; but I will only inſiſt, that, if hey were 
ſound, they refute that principle which I am 
y . 9 
. now endeavouring to convict of error, and of 
: danger to the government. 
3 [n all theſe, and a thouſand other exigencies, 
W of a ſimilar nature, the conſtitution of this 
0 med government looks on both ſides, and 
ed would rather want a part of its object, or of 
10 de a mcans by which it can be obtained, than 
- dive to another party in the conteſt a right 
7 MW vbich is not eſtabliſhed by uſage, or principles of 
548 1H . , 
1 uu. Is it not eſſential to the uncontrouled effect 
24 . , . 5 
if of the king's prerogative in declaring war, but 
mn 3 8 . . 
de par- of this prerogative, that he ſhould 
1. W ind in his public revenue, or obtain v7 levies 
0Us | * The queſtion is admiĩrably put, in a mere ſtatement of the 
id 2 fa 25 by the writer of T hought S up the cauſes of the preſent 
; contents. The electors . choſe a perion whom 
{ta- f the houſe of commons had voted incap able, and the houſe 
e 18 * of commons had taken in a member whom the electors of 
| i Middleſex had »t choſen.” They declared, © that the 
dit) | true legal ſenſe of the county was contained in the mino- 
1 for 4 diy, and might, on a refit tance to æ vote of incapacity, be 
oontained in apy minority.“ 
Ma) 
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upon the people, an adequate eſtabliſhment of 
naval, and military force? Can he touch one 
ſhilling of the nation's purſe, if the commons 
tell him he ſhall have no ſupplies? Many other 
admitted prerogatives are made nugatory by the 
oppoſition of conſtitutional difficulties, indiſpen- 
fible to that vigilant ſuſpicion which is enter- 
tained againſt the abuſe of right *. 


II. © That no right of the ſovereign can by it; 
« abuſe impair the effect of a right which the 
© commons enjoy. 


This principle cannot be illuſtrated with more 
advantage than in the caſe before us, to which 
it has been applied with ſuch captivating talents, 
and powerful impreſſion, by the moſt eloquent of 
men. The ſulſtance of the argument is upon a 
level to homelier capacities; and may be de- 
{ſcribed even by me. | 


It has been ſaid —< That impeachment 1s a 
public accuſation by all the commons 0! 
« England againſt a delinquent of itate ; whom 
& the law, in its regular courſe of juſtice, can- 
« not reach with effect; that moſt of all, it 1s 
ce pointed againſt men of high authority, rank, 


c 


A 


* My. Paine, in bis Rehearſal”? (of a new conſtitution 
for Great Britain) has elevated, and furprized** us with 2 
diſcovery, that in mixed governments no reſponſibiiq 
« can exiſt.— The charm that binds this agreeab/e para þ 
is a very ſimple one; he aſſumes wive/al corruption a5 We þ 
ſecret mover of the whole machine. R7g4rs of Mon, Pils. 
| « and | 
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« and power; that in this view it is, and means 
« to be, a check upon the abuſe of Royal favor 
« and confidence by wicked Miniſters; that it 
gives energy to that wholeſome fiction of the 
« Law which exempts the King from blame, 
for the purpoſe of diſabling him to ſhift the 
« entire odium upon himſelf, and weaken the 
« terror of it againſt his adviſers. If they are, 
in truth, ſlaves to him, the Conſticution 
forces them to be reſponſible for that ſervility, 
« by calling it advice, in order to puniſh the 
« ovilt, and avert the miſchief. But if the 
© King diſſolve the Parliament by his prero- 
gative, to fave a juſtly execrated Miniſter 
tom Impeachment, it is no longer a terror 
i Wl © to the King, or his co-adjutors in the govern- 
43 ment; and as there is no other appeal, but an 


appeal to the ſword, they have perfect impu- 


; Wl © vity, or the nation is thrown into a civil war: 
6 o thought, felt, and acted our anceſtors in 
n WM © tit Earl of Danby's memorable caſe, when 


they rejected the King's pardon as an objection, 
in limine, to their Impeachment. The caſe in 
the terms of it was new; the right of pardon, 
taken in the abſtract, was aimed; but his 
limitation of it, their public ſpirit challenged 
and ſecured. Upon the ſame principles, 
though in a different ſhape of them, but no 
* eſs important, the public ſpirit of theſe times 
2 «15 


ee 
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er 1s called upon to aſſert, that no eie 

« of Parliament ſhall fave a culprit — an 
* Tmpeachment from the continuance of his 
ce trial; becauſe vain, and impotent would be 
te the benefit of diſabling his plea, that he was 
* pardoned,” if the King ſhould intercept the 
* courſe of juſtice, by terminating that of trial, 


8 


<« either at the moment before its regular end 


« by Judgment, or at any other period of the 
« evidence, when he ſhould think his favorite 
ce molt endangered,” | 


This argument, (and I have done it all the 
juſtice I could, if it be a little cloſely examined, 
will prove the danger of leaving thoſe bounda- 
ries which the Conſtitution has formed againſt 
every encroachment. 


If the reaſoning is correct, and ſound, it can- 
not ſtop at the continuance of an „ 
alter a diſſolution of the Legiſlature, but mul: 
reach and cut off the King's right of pardoning 
the ſentence ; a right which is, it ſeems, at this 
hour, © denied him by all the 7/þ7gs, and given 
© to him by all the Tories; according to 2 
v-himſical note in De Lolne's very ingenious 
Eſſay upon our Conſtitution * : Yet 1 dont 
recollect that it was e by you, or any 

It is controverted by IF! „ as count: 1 for 7 
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of your able ſupporters, upon the ſubject of this 


Impeachment ; but I 40 recollect that it was 
acted upon, in the caſe of the Impeached Rebel 
Peers, by King George the Firſt; and that it is 


repreſented by Mr. Juſtice Blackſtone, a new fa- 
vorite of the Myhigs, to be a point clear of doubt. 


The Right of making Peers for the very pur- 
poſe of ſecuring the culprit who is impeached, 
may, upon principles equally cogent, be denied 5 
and a caſe may be imagined, which heightens the 
general miſchief reſulting from that new Peer- 
age; let us imagine the King, with ſuch a pur- 
poſe, to make thoſe very Commoners, who had 
ſet their face againſt the Impeachment, Peers of 
Great Britain, the day before trial; a miſchief 
that is not quite viſionary, for it has been felt; 
and the Commons actually voted in 1640, That 
Peers, taken from the Houſe of Commons, 


could not vote upon the Impeachment, becauſe 


they were {till accuſers, and bound as parties: 
But will any ſober man juſtity that vote, or give 
it the term of privilege—a term ſo familiar of 
late, and ſo miſunderſtood ? 


It was obſerved by an acute, and powerful 


diputant, © That it was not fair to argue in 
* tupport of a dangerous power, as being legal, 
from the admitted legality of other powers, 
* watch, if abuſed, might alſo be dangerous.“ 
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But ſurely it is fair and ſound reaſoning, againſt 
an argument, which, from the danger of a power 
in its effect upon rights confeſſed, inbors, that it has 
no legal ee ſhew, that other powers, 
reſiding in the ſame part of the government, ad- 


mitted on all hands to exiſt, may yet, by their 
abuſe, injure the very ſame rights. 


In anſwer to a ſuppoſed hiſtory of the fad, 
that the King's right of pardon was refuled by 
the Commons, where it was attempted. in op- 
poſition to the very outſet of the Impeachment, 
I would firſt aſk, if it is neceſſary, that becauſe 
our anceſtors made a new, and a very wholeſome 
law, but in a moſt irregular ſhape, through the 
channel of powers uſurped in a party- conflict, 
and which at laſt required the guarantee of the 
Legiſlature, «ve are therefore to aſſert, as a rule 
binding zs, and binding the Houſe of Peers, 


another propoſition, which has no principle, o- 


colour for it in the Law of Parliament ? 


But the fact reſpecting this pardon has 
been miſconceived ; and, as every point of it 
may illuſtrate the immediate ſubject before us, 
I ſhall take the liberty of requeſting a particular 


attention to it * here, though it ſhould rather 
form 


* Before it was pleaded, the Chancellor (afteryards Lord 


Natingham) had thrown it upon the King, as a perſonal act 
ot 
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frm a part of another and future diſcuſ- 1 

f The pardon was pleaded in the court which ny | 1 

1 can alone receive, and alone determine, every 0 . f | 

{u:h plea, —that is, in the houſe of lords. 15 1 oY [ 

Either it was the right, and the duty of the lords e 

bo gie judgment upon that plea, or there is no ee 
” point of law judicially before them, upon which 
1 they are to determine for themſelves. Yet 
| mark, I entreat you, the conduct of thoſe whom 
> WHT jou have repreſented as models worthy of our 
a 1 Imitation : Having underſtood, that, upon receiv- 
enn this plca, the lords had committed the offence 
„ ot appointing a day upon which it was to be 
ce W :ouved, they affirm judicially, by a vote of their 
ſe MW ov", the pardon to be illegal, and © rherefore 
„ demand judgment accordingly -** In other 
or MW vords, they dictate what the judgment ſhall be: 


but they do more ; for they vote (gth May 
1579), that whoever ſhall preſume to maintain 
the validity of this pardon before the lords, 
without Zhezr leave, ſhall be accounted a betrayer 
of the liberties of the houſe of commons :— 
* Itaque perpaucis adverſantibus omnia que ne 


L per populum, fine ſeditione, /e aſſequi poſe arbi- 


of his own; with a time-ſerving ſpirit, and a double trea- 
chery, which, in other times, would have juſtly irritated the 
commons againſt him ; but his evidence was convenient. 


FS ce trabantur, 


( 44 ) 


« travantur, per ſenatum conſecut1 ſunt . — 
They had, with a judicial tone, affirmed the 1]. 
legality of the pardon, in a vote the 5th May 
1679 ; and had ſtated the ſame judgment, in 
the reſolution for an addreſs to the king, 24th 
March 1678. At a conference, after all theſe 
meaſures had been adopted, they tell the lords, 
what the pardon is, which is then before them; 
deſcribe it, as being a calumny upon the king, 
illegal, and an obſtruction to juſtice : Yer, 
in this very conference, they © admit (re- 
ce Juctant evidence is always the beſt), that az 
ce change of judicature in parliament is of per— 


ce nicious conſequence to the king, and the | 


& people.“ 


The pardon was never judicially declared by 
the lords to be illegal; a diſpute aroſe concern- 
ing the right of the biſhops to give judgment 
upon that plea, and the/ parliament was diſ- 
ſolved. 


* Cicero, Epiſt. ad Fam. 

+ Two things are not a little memorable in their enquiris 
preliminary to this vote, enquiries inſtituted upon the 25t: 
of April 1679; the firſt is, that a committee exam? 7” 
cedents; and the ſecond, that, relying upon the eg 
z»fage, they report ſingly the fact of 4 yuch parden having 
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C1 ] 
from this, which is an accurate ſtatement of 
the fact as it was left at the diſſolution of that 


Parliament, what can be more evident, than f/f, 
hat in affirming the pardon to be illegal, © and 


« jerefore demanding Judgment accordingly,” 


before the culprit was heard by the Court, theſe 
public inquiſitors and accuſers uſurped a judicial 
cha acter became Judges in their own cauſe— 
and reduced the Houſe of Peers into the mere in- 
ſruments of their will? Next, that in diſabling 
any © Commoner” (friend, or advocate) without 
ther leave, to argue in ſupport of this plea, they 
were guilty of a moſt cruel oppreflion ?—But 1s ĩt 
kis clear, that whatever /en/e, and policy, may be 
found in diſabling ſuch a pardon, there was not 
z colour of Law for the diſability ; and that no 
precedents could help them beyond the negative 
;rop;fition, that no ſuch pardon had in fact iſſued ? 
wuch negative uſage, you, Sir, and your ſup- 


porters, rejected the other day with ſcorn, as no 


advantage at all to the point made by thoſe 
who repreſented the impeachment of Mr. Haſ- 
tings to be at an end. It was lately urged by a 
moſt able, though young debater, who is of our 
profeſſion, “ that what happened in this caſe of 
the pardon, was a decided precedent of that 
common ſenſe, and public ſpirit which mult 
* for ever challenge the complete ef#2# of an 
* Impeachment, as well as the zame of it.” He 
aded, © that what the Commons voted at this 
period, was recognized as Law by an Act of 
* Parliament at the Revolution,” 
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In the firſt place, nothing is more clear than that 
the Act in queſtion paſſed many years after the 


Revolution (in the 12th of William III.); and 


is, of itſelf, a complete evidence againſt the ſup- 
poſed legality of the doctrine affirmed by that | 
vote: For it is a zew Law, and it is not a ge. 
claratory one. But there is a very material fact, 3 
which never has been once noticed in the de- 
bate; and it is, that a? the Revolution, when a 
laudable anxiety was exerted for the declaration | 
of all eſſential and legal claims, affecting the , 
King's prerogative, and liberties of the ſubject, 2 
Committee who prepared heads for the Declara- 
tion of Rights, had made this, one of them :— | 
« No pardon to be pleadable to an Impeach- | 
% ment ; but, © for divers, and weighty rea- 
« ſons, they omitted it in the Declaration“ it- | 
te ſelf:” Nor is it either in the Bill of Rights, | 
or in the Bill of Indemnity. Indeed, if the 
words had ſtood, they would have pointed rather 
at a new, than a declaratory Law; eſpecially as 
the Report had ſeparated this article into a differ- 
ent claſs from that of powers which it affirms to be 
illegal. The Commons took the hint from their 
Committee, and would not riſk, in the Declara- 
tion of Rights, their own judicial oracle againſtthe 
legality of a pardon, as pleadable to an Impeach- 
ment; which oracle ' hey muſt therefore have 
conſidered as a gion, though ſalutary, and cone 

+ 2d Feb. 1688.— The article is adopted by the Heuss, 


for under it is written -“. Agreed.” 


* As they inform the Houſe, themſelves, in a ſecond Re- 


port, 7th February 1688, | 
. : Dient. 
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nent. The commons, though for a time 
werſe to the only expedient that remained, that 
ofa new law, had recourſe to it in the end, 
ind thus admitted, that grounds of policy inju- 


nous to the eſtabliſhed right of the ſovereign, 


could not be received by the good ſenſe of the 


conſtitution as grounds of /aw, till the legiſla- 


tre had enacted them. 


Sometimes, however, the queſtion was a lit- 


tle ſhiired the other day; for it was put thus 
| (but it was a diſtinction without a difference) 
© Let the king ſtill have a right of diſſolution 
& uncontrouled, but let the right of impeach- 
ment be equally ancontrouled. The diſſolu- 
tion of parliament does not, of neceſſity, mark 
the termination of an impeachment, and the 
* two rights would not claſh in the leaſt, unleſs 
this extravagant effect were given to the 
king's prerogative by a ſide- wind, an effect 
* not eſſential to it, and which is never to be 
* ſuppoſed a part of its view.” This begs the 
iiole queſtion upon the end of an impeach- 
ment, as gſulting from the end of a parliament *, 


The 


but why ſtop at the continuance of an impeachment, in 


1D 


lie teeth of a diolution ?® Why not refuſe Ve right of diſſo- 
en, or even of Frorcgation, pending an impeachment ? 
Win. 5 g CG oy 

any man tell me, that both of them arc not injurious to 
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the hbertes of the ſubject, that, as the law was framed i + ng 1 
IFilliam's reign, the king is now able to ſaſpend a par! 
ment for any time ſhort of three years; nor does it frike? | 
As a law that has enacted the Bill of Rights, i in that ut of lt 
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| boss 
The next and third principle gives a deaths din 
wound, in my opinion, to that ſtability of WH 2 the 
rule which is the ſafe- guard of us all Againſt any in the 
abuſe of power, bor moſt of all in criminal nter. 
proceedings. = 
III. & That a more liberal mode of reaſoning i; ven 
« neceſſary upon CONSTITUTIONAL Principle; WM er for 
| , Law, with a political view to their in- ih; 
1 e portance, and particularly againſt offender; the 7 
4 « of tate. I © vb 
0 5 : E 5 ö 0 who 
1 The perfection of rule is, that it looks more . "Uo 
i at the uniformity of juſtice, than at the policy WII . of 
1 and ſpur of redreſs to a particular miſchief, I 
4 1 « delc 
1 No court in this mild government thinks it WM | 
| humiliating or dangerous, to give the loweſt or 
9 | reſump- 
; the higheſt culprit an equal ſhare of its p p | But 
q : 1 3 i een Adridec 
| the right of the commons, as public accuſers? One often ll 
j mifts the azcuſer, and may convert him into a partiſan fer judge 
1 the culprit; the other may diſarm the evidence by delay, 0: WM tree, 11 
i tire out the accuſer : It is true the king muſt have a parle. dente 
. ment again in three years ;— but three years form an interval Wil TY 
7 much too long for the ſafety of an impeachment. —Indeed, 1 {viricg 
4 confeſs, it has always appeared a very inadequate proviſion for 
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(ons in favor of innocence ;—of its jealouſy 
ozinſt evidence of guilt ;—of its guard over 
the efſential forms, and barriers "of Juſtice, 
1 the mode of reaching his fortune, his cha- 
nter, his freedom, or his life. 


| now it has been often contended, that 
when the legiſlature aſſumes a judicial charac- 


r for the ſafety of the public, it may diſpenſe 


with judicial rules, and (as it was profeſſed in 


the Earl of Stafford's attainder) © that he, 
ho, deſerving to die, ſuffers by an act of the 
© whole government in its parliamentary form, 
„has a juſt fate, though rules and principles 
« of eftabliſhed law, either in the evidence or 
* deſcription of his guilt, may have been 
© yolated,” 


But, at leaſt where both houſes act in their 
drided and ſeveral functions of accuſer and 
Judge againſt any individual, we are no longer 
| free, if the rule can be relaxed, or ſtrained, or 
Vented, or denied, as the importance of the 
al /c/itica1 object may ſuggeſt. 


The ſword of this calamity hangs over us. 


1 . 
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IV. CoxsrirurIONAL RicuTs Have leſs fr. 
in them, than rights of a leſs. intereſting nalure, 
and may acquire more or leſs weight from the | 
exigencies of political convenience, to whit) ö | 


they are applied. 


If Conflitutional Rights could be thus mes. ö 
ſured, all diſtinctions between future policy and 
exiſting rule would be loſt, and the good faith 
of public ſecurity would be ſhaken to the root; 
every link of that chain which unites the various 
and rival powers of government would be endan- 
gered, and we ſhould expoſe this beautiful ſyſtem, 
either to the deſultory hand of caprice (which 
is perhaps of all tyrannies the worſt), or to the g 


caſual impulſe of party- violence. 


There is nothing more delicate, than how to | 
adjuſt, and limit this argument of convenience; 
when it is preſſed in aid, as an evidence ot 
right. Where there is a reaſonable doubt, which f 
of two oppoſite rights can prevail in point of 
law, the topic of convenience may determine it; 
but when there is mutual inconvenience, and the 
right is clear upon one ſide, but very diſputable 
on the other, it never can, without infinite peril, 3 
be weakened in its effect by the diſcuſſion of 
more or leſs inconvenience, as between the 
right which is clear, and that which is diſputav!. 

The A 


- > 


The inexpediency, ancient, as well as modern, 
for it muſt be ſo argued, of ending an impeach- 
ment by the diſſolution of parliament, has been 
ſtated as being univerſal and clear of doubt. 


If this were true, it would not ſhake the legal 
conſequences of an eſtabliſhed right. Bis” "Pp 


that view of the ſubject is arſon, it will ap- 
pear, that many reaſons of convenience, and of 
juſtice, may be adduced in ſupport of a legal 
doctrine, which appears to be ſo indiſputable, 


that no evidence of impolicy reſulting from it 


would move the rock upon which it ſtands. I 
have ſaid, that in treating the ſubject of this ex- 
pediency, we muſt in part carry it back to an- 
cient periods, and eſpecially to thoſe in which the 
right was firſt aſſumed. For in conſtruing an 
ancient right, or principle of law, the policy of 
them, when they a were ancient, is a good and 
lound argument in their favor, as binding rules, 
til the legiſlature takes off the fetter; though, 
by ſubſequent laws, that policy may be w reaken- 
ed or deſtroyed. 


Let us then firſt imagine the int- val of three 


or four years: — I am here going ek to early 


periods, becauſe I am aware, that, an act of 
ting William, a Parliament is NOW {9 be called 


within 


* 4 
* — — ee Rr 
"of ” — 


Umno of ͤ—ö PWJ—DH̃̃ ÄP —— 


3 5 4 


; 2 ö 
— —  — TD 7 : 


— Oe — 
" ig a ED, RIS == "RFI Ix rt 2: re 
CLE HD I: "xa ge ti - — ——— —_ 2 1 Y.; x 7 
2 "a r ——— —— "IG — : 
wm 2 —_ * — — — — ei a _ 
g hoy — 2 R 7 
ERA 0 


| 
h 
# 
f 
1 


4 order for the commitment of one or more, I pray wi 
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within three years; but I have a right, upor 
ſuch an enquiry, to look back at the interval 
of more than /even years between the parliament 
that was diflolved in 1515, and the next ;—of 
more than five and a half, between the parlia- 
ment that was diſſolved 18th March 1 580, and 
the new one; —of more than four end a half, 
between that which had a ſimilar fate upon the 
20th March 1588, and the ſucceeding one ;— 
of more than five and a half, in king Fames's 
reign, between the parliament that ended 1ſt 
June 1614, and the next ;—but above all, of 
twelve years in king Charles's reign, before the 
civil war *. 


Let us imagine all the witneſſes dead whom 
the culprit was to have called in his further de- 
fence ; let us put the caſe of a diſſolution at the 
point of croſs-examining an important witnels 
for the accuſer—his evidence has made its im- 
preſſion— the court is at an end, for a time at 
leaſt—the interval is long and the witnels dies. 

In Streater's caſe, 5 Car. II. 1653, a judge expreſte5 


himfelf thus: — If an order in parliament hal! be in 
« force after the diſſolution of a parliament, and there beat 


C3 


% way can the ſubje& be relieved but this way—n caſe we 


„ ſhould live to ſee a parliament but once in an age, 45 . 


ec the latter end of 4% James, or as in the reign 0! bi 
ve MAY Z l 
"YE late king ?”? Srate Trials, vOl. 45 
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Let us imagine the culprit a popular fa- 
vorite; the king his oppreſſor, by a corrupt 
houſe of commons; and the impriſonment, 
by a judicious number of theſe diſſolutions, 
an impriſonment of ten years, or indefinite (as 
of courſe it is), at the mercy of his royal per- 
ſecutor ;,—I would aſk, if demonſtration would 
got be required, before ſuch a tyranny. could 
be admitted, as the effect of his legal power in 


diſſolving the parliament ? 


Whatever tends to aggravate the miſchief, not 
only of delay, but of any other, and pecaliar ſeve- 
ities impoſed upon the culprit under an impeach- 
ment, for the ſake of public juſtice, ought certain- 
ly to be avoided, unleſs they are eſſential to the 
nature and foul of that proceeding.—l hope this 
principle is correct; I am ſure it is juſt, and hu- 
mane—* bonum facile crederes. Let it be ap- 
plied: It is a very peculiar circumſtance of ad- 
vintage given to this acculer, that, as the public 
t 1] 18 watched by him, he may not only, at a 
convenient minute, recal a charge which he js not 
able to ſubſtantiate, but may accuſe again, and 
again, upon points abſolutely new: Upon every 
eourument, and prorogation, as a witneſs drops, 
0: comes forward, this right may be exerciſed ; 
vt if the king difolves a parliament, and for- 
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bears to call one (ſay for two years and a half* ), 
the impeachment ſtil] depending, and liable to be 
reſumed f, — how does this advantage accumulate 
againſt the devoted head! No public intereſt 
(which, in ſome few caſes, it may accompliſh) 
can atone for ſuch a deep wound in thoſe gene- 
ral principles of mercy and benevolence, which 
elevate our criminal juſtice above that of all na- 


tions upon earth. If it be ſaid that between one 


parliament and another, the interval is now be- 
come extremely ſhort, not only in point of habit, 
but from various political neceſſities; which 
make it, in effect, almoſt impoſſible for the 
king to diſpenſe with a parliament beyond the 
uſual period between the new writs and the 
return: Yet can I fairly be told, that even 
ſuch an interval may not, by influence upon the 
new and general election, —upon the new and 


elected ſixteen peers of Scotland, —or upon 4 


new batch of Engliſh peers created within the in- 
terval, —turn the fate of the culprit ? 


There 1s another powerful objection in point of 
juſiice (which I hope is convenience too, and the 


* Charles the ſecond laid aſide parliament for upwards 04 4 


three years before his death. 


it extends to the ex: houſe of lords, is to impriſon 
6 * 


«& 


+ To impriſon * till delivered by the houſe of lords, 


cc dt I] ring 


the king's pleaſure;“ which is directly againit the- 
1 7 = -Þ an 
as the Earl if Danby well argued. 


Py * n. 
COLES Fs + 


49 * 
if I 


beſt 
evid 
own, 
WO 
recen 
evide; 
a it u 
the cu 


cd analog 


(W-3 
ay convenience that will be named in criminal 
proceedings) to the continuance of impeachment 
ifer a new parhament. The diſcretion of the 


commons whether to continue, or abandon the 
impeachment, if they at all exerciſe it by a due 


examiration of the evidence which has been 


1eard, is to depend upon written evidence at 
beſt; whereas, the original accuſers Heard the 
evidence, and marked its impreſſion upon their 
own, as well as the public mind. The judges, 
who are new (the peers of Scotland, for example, 
recently elected), will determine upon written 
evidence alone, the guilt, or innocence, (anc 
x it may be in ſome caſes,) the life, or death, of 
the culprit, | 


t may be ſaid, that adjournments and pro- 
/92tions, indiſpenſible to the power of the 
ords, and the powęr of the king, may alſo be 
of the ſame prejudice, But they are eſſential 
parts of the conſtitution, and eſſential defects 
0 impeachment, co-zval; a$far as we can trace 
hem, to the origin of that proceeding. —Shall 
ie, therefore, ſuperadd, upon refined, and ſtrain- 
analogy, the accumulated prejudice of all thoſe 
rue differences againſt the perſonal freedom of 
tne ſubject, which a new parliament. may 
produce? 


We are told, with-2n ingenious fallacy, that 


voce evidence is not univerſal, or eſſential, 
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(26) 
in other courts; that judges aggravate, or mi. 
tigate puniſhment, upon written evidence, de. 
livered in the form of an affidavit ;—that every 


judge who makes a zote of that which he Heart, 
depends ultimately upon the zoe. 


Here two things are blended into one, Where 
the court has a diſcretion in the meaſure of pu- 
niſhment, the legal evidence of mitigating, or of 
agoravating circumſtances, preſents itſelf in the 
form of an affidavit.—But the ſecond propofi- 
tion, which has not the leaſt — to the firſt, 


18 2 perfect miſtake. 


For, upon every indictment, before the fact of 


guilt can be eſtabliſhed, though he takes a 10 


of the evidence, he has a memory of his own to 
accompany that e; and he never depends, in 
ſtating facts, from which a verdict of guilt, or 


of innocence, may be inferred, upon the ,, 


of others, who heard what he, neither actually 
heard, nor could | have heard, himſelf. 


But if it were otherwiſe, it would not app! 
to this caſe, in which the peers are alſo juries 
upon the important queſtion of the f27 ; —afliſt 
ed by notes of their clerks, or agents, but necel- 


farily enlightened, if their department is weil e- 
ecuted, by that, which no written evidence 0 


record by their perſonal comment upon the 
demeanour of the witneſſes, -by the im} preſſion 
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ſuſt made upon underſtandings preſent at the 
ſcene, when the facts are brought out, and com- 


pared, 


If the note of thoſe who heard, were ſufficient, 
25 a guide of others, who neither heard, nor /aw 
the witneſſes, why not receive univerſally upon 
impeachments, written evidence, taken by dele- 
gates, or committees, in Weſtminſter Hall, and 
brought into the houſe of lords upon the faith 
of their accuracy? Why attend theſe trials? To 
thoſe who don't hear the evidence, it is, merely 
written evidence, or it is the looſe memory of 
others; which is even worſe, 


Extreme caſes are liberal and fair illuſtrations 
of a doubtful rule; which is preſſed, upon the 
topic of convenience: And the queſtion 1s not 
ks fair, than it was ingenious, which one of the 
diſſentient lawyers addreſſed, if you remember, 
to the chairman of the committee; How 
* could he, if ſpeaker, inſtead of chairman, 
and if not in the laſt parliament, give a caſt- 
ing vote upon the delicate queſtion of pro- 
ceeding in the impeackment, or dropping 
it?“ The diſcretion of this public accuſer, is 
a very important branch of his right, and parti- 
Cipates, in chat extent, the judicial character: 
but where can the materials of ſuch a diſcretion 
* found, by thoſe who are ſtrangers to the evi- 


TB + | dence, 
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dence, and the arguments, in a cauſe which they 
never heard, and in a court which they never 
attended? 

But, without any ſuch illuſtrations as theſe, 
the leading features, and principles of our con- 


fe 
ſtitution, prompt us to give our anceſtors credit 150 
for policy in that lyſtem of check which they | « 
have impoſed upon 4¼¼ the rights of govern- | 
ment, and which rights are ſeldom abſolute, or 
indefeaſible, in power, though in theory they | 
admit of no limitation; becauſe they are met, 5 
and counteracted, by the effect of rights, and ö f 
competitors, equally independent.— Let me a und 
of you, who know the conſtitution ſo well if 1 
there is any one feature of it wang, 6-10 "2 
than a mutual jealouſy of all the eſtates on 5 
form the government, and a mutual check, 2 
| „t 
l at! IC ori- 
univerſally operating between W in the ori 5 
ginal frame of their inherent powers : 4 
0 
{aQ, ; 
J have the honour to be, 5 
tem 
8 N. ſhall þ 
ey a 
With perfect eſteem, lid x 
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LETTER THE SECOND. 


% A repreſentative ſhould never ſacrifice his unbiaſed opi- 
*« nion; his mature judgment; his ex/;7h7eed conſcience, 


« to his electors; to any man; Or co any /e. 0 men living.“ 


Mr. Bu xx Ec /þeech to the Electors 


of Briſtol, 3d Nov. 1774. 
SL Rs 


F the general principles which I have taken 
: the liberty of examining, are miſconceived, 
and ſome of them (particularly the laſt, which 
confounds political expediency with conſtitu- 


tional right) queſtionable, at leaſt, in their appli- 


cation, upon what oer grounds can it be aſſert- 
ed, that the impeachment againſt Mr. Haſtings 
proceeds where it left off? 


We ſhall, at leaſt, find theſe other grounds, in 
at, as technical, as thoſe which are ſet up againſt 
them are deſcribed by the laymen to be: But I 
Hall hope to convince the reader, that not only 
they are fechinal, but falſe analogies; and that 
folid principles, rooted in the genius of the con- 
ſtitution, deprecate the continuance of this, or 
0! any impeachment, after the evidence has in 
part been beard. 


It was inſiſted - That parliament 1s never 
" Etinguiſhed, and that it never dies; that it 
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ce ſlceps, aſter a diſſolution, till the king's prero- 
cc gative ſhall awaken it that peers have ſtill 
& the inberent right of demanding to ſit in judg- 
«© ment *, as well as to exerciſe their legiſlative 
« character, when the next parliament ſhall 


© come into action ;—that it is the people who 


« unpeach by their /egal organ, the repreſent- 
* ative; and that it is the people who reſume 
« by a new repreſentative, their function as 
© public accuſers.” It was compared to the 
attorney general, and the king's in«itment, pre- 
ferred by him. The idea of conſidering the 
popular elector as loſt, upon conſtitutional 
principles, in his elected repreſentative, was 
treated with ſucceſsful ridicule by one of the 
molt eloquent ſpeeches that perhaps was ever 
delivered in parliament. As I had the misfor- 
tune to be the object of that ridicule, I have 
re-examined what I faid, not only without pre- 
judice in favour of it, but with an apprehenſion 
that I had been in the wrong when J ſaid— 
© that I would refule the character of agent, or 
te attorney, for the people of England that! 
e knew of no commons but thoſe who fat as 3 

In the ſecond volume of Szaze trials, p. 219, vpon 2 
habeas corpus in Streater's caſe, Lord Chief Juſtice Rolle ſaid 
expreſsly,—* That a Parliament was a new court, appearing» 
« and ſummoned by new writs ; - which is alſo a direct an- 
ſwer to an aſſertion made in the debate That a court of 
«« parhament would be /#=re/amed, when the parliament ſhould 
% meet again. — And where (unleſs in Ireland) is the 3 
right of peers at the time of the diſolution, who are creates 
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« houſe of commons * that I conſidered 
« them as having a very aweful truſt repoſed in 
them; as repreſenting the popular ſcale of the 
« oovernment, but as being independent of any 
« popular controul over them, and as being 


« equally independent of their predeceſſors in a 


« former parliament.” In other words, * that I 
« conſidered them as the commons, or people 
« of England, appearing, deliberating, and 
« acting, for the popular intereit, in the moſt 
« practicable form which the wiſdom of our 
« anceſtors, and the genius of the conſtitution, 
& had been able to model.“ - On the other 
hand, in this view of them, no tyranny is to 
be feared ;—the right of petitioning ;—the po- 
pular ſentiment abroad, upon meaſures of alarm; 
—the fear of its effect upon a general election, 
(that political and very aweful teſt, )—are wiſe, 


and provident checks upon this power of the 


commons; but their conſtitutional independence 
oi the eleFor (in a local, or general ſenſe of the 


Mr. Burke has touched this delicate ſubject with a maſ- 


terly hand, in his“ Thoughts on the cauſes, & c. —˖A po- 


_ *pular origin cannot be the characteriſtical diſtinction of a 


poprlar repreſentative. — This belongs equally to a// parts 
„of the government. The king is the repreſentative of the peo- 
* pe,—So are the lords; and fo are the judges.—'They are 
all truſtees for the people. The forms of our government, 
and the perſons who compoſe it, originate from the people. 
* The virtue, efence, and ſyirit, of a houſe of commons, conſiſt 
in its being e expre/ image of the feelings of the nation.“ 
term) 


„ 


term) is perfect. Mr. Eurke, indeed, in the 


r . : 
— = — — 


iq pamphlet juſt quoted, recommends, * a detailed, , 
4 | « and tri attention to the repreſentative, in Pp 
i; « counties, and corporations, who are to forma 
il cc Political fandard of judgment, by em, upon a 
iN &« his conduct, which conduct is to be known, # 
if ce in part, by an accurate liſt of the votes *. 2 
* Mo 
q This, if it had not been written by an approv- | 
1 ed, and zealous advocate for political decorum, wil 
4 would have ſtruck me as a wild, and, at leaſt, a3 WM i: 
i a very unconſtitutional, reſtraint upon the inde- } ” 
1 Fendence of the commons in parliament, Mm: 7 

As to the opinion delivered by me in the debate, . 

I religiouſly perſevere in it, and cannot repent of on 
it, or think it worthy of ridicule, if a little more wr 
attention is given to it, than is due, perſonally, = 
to 7e. 6 
mpo 


But it has been ſaid, * the commons impeach och 
« in the name of themſel ves, and of all the cn 
ge mons of the realm. This proper, and empha— 


* One peculiar benefit, and according to Monte/guieny one 
efficient cauſe, of the repreſentative character, is, that it guards 
the conſtitution againſt this very idca of a political fiandard 
upon the meaſures of government, attempted by tae people 
at large; who cannot form it with accuracy, and judgment, 
or make the attempt without anarchy, and miſchief. 10 
habit of political di/cn//ion is not for them, and they have pr 
it into better hands; though it is, upon great emergencies, 
their excluſive. privilege, to decide; by their Heling, more 


than by their OPiNiCNS. R 
£103 


(3 


ical deſcription of the repreſentative character 
vhich they hold, adds not a ſingle feather to the 
power of the conſtituent, who is bound in every 
one act, by the independent energies of that mind 
which he has entruſted. The commons in par- 


nent are, as Mr. Burke enn th in the 


note juſt quoted, by c expreſs image, the com- 
mis of the realm. 


| agree, that we are the legal crgans of their 


wil; but of their will, as communicated, and 


implied, in our own. When I ſaid, “that we had 
no ſuch character as that of their attornies, or 
" agents,” I meant, and explained myſelf to 
mean, that after we took our ſeat, we could 
rot be at all bound by their commands, or in- 
lvenced by their wiſhes, againſt our own judg- 
ment *;—that we could not be diſowned, or 
mandoned by them ;—and (which is the molt 
'mportant circumſtance) that we could not be 
duched by what our predeceſſors, in the re- 
reſentative character which hey had exerciſed, 

ad ſaid, or done, if it had not been ſealed by 
de legiſlature, The caſe put, of the attorney 
A ral, is deciſive to mark, not the analogy, but 
ne diſtinction: “ If þe dies, the ſuit proceeds, 
or may proceed where it left off: — True; — 


#4 opinion countenanced by Mr, Burke, and ſupported 
ita hy 43 accuſtomed abilities, in a perſonal ſituation of his 

' recorded by himſelf in the paſſage which 1 have bor- 
ee, and placed at the head of this letter. 
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« _ How ſhall the next parliament &zov of a former pat“ 


(( 


but is the attorney general independent, either of 


the king's pleaſure, or of his predeceſſor in office? 


The king may diſplace him at a moment; and / 
he is bound by the acts of the former attorney : 
general, Why? becaule the king is bound by q 
them, as acts of his own, through his own /er- | 
vant, which be never can recall. But I con J 
ceive it an eſſential part of o character, that we : 


have no ſuch fetters upon #s; that we are con- 


ſtitutionally per felt ſtrangers to the commons 
who fat in a parliament that is no more; and F 
that we are not even /uffered by the conſtitution 


to give them credit for any one of their proceed. 


ings, let it have been ever ſo wiſe, deliberate, ſa- 


lutary, or acceptable to ourſelves. 


It was in this view, that I marked the various 


inſtances, in which, though it might be c. 4 
tremely inconvenient, the new houſe of commons 2 
were diſabled by the ancient, and modern pri- 
ciples of parliamentary law, to carry on the chan 
ot proceeding from the link at which it was left 
when the 75 ner parliament cloſed: Nor was it | 


* 
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only, as 4 2 11 * Gi LC legt (1: ure, In fr aming bills, 1 
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or in the appointme nt of committees} for any othe 
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; ? > 8 Dy 1. i 
theſe: „An order in parliament is not binding in ſucce 
tia 
3 1 
« ment's order : 
7 
33 — 5 7 It e rr & ron! 
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purpoſes ; but as a houſe of commons tenacious 
of all its ſeparate privileges, that it ſuffered, by 
farce, that inconvenience.— What becomes of the 
legal organ, when the commitment for a ſingle 
day will atone for the moſt atrocious act of diſ- 
obedience, or of inſult, if the day is cloſed by a 
4Nolution of parliament? - What becomes of 
„ when a day having been appointed for the at- 
tendance of a culprit, if the day never comes in 
that parliament, he, the culprit, is free as air“? 
What becomes of the legal corgan when a bill 
of attainder has paſſed the houſe of commons, 
alter as tedious an enquiry as even preceded this 
impeachment? Could it be ſent up, in that 
ſtate, by the next houſe of commons? Yet, in bills 
of attainder, the very nature of the expedient 
points at a culprit of more iniquity, and aſ- 
ſumes a demand of more preſſure upon the juſ- 
tice of the kingdom, than where impeachinent 


is preferred, Put the caſe, that ſuch a bill had 


been ſent up to the lords, and had paſſed their 


allembly too; but that before the king had given 
allent, the parliament had been cloſed—Could 


taprifon by parliament, as a court; and pronounces zudicially 
tzatboth are at an end when the parliament has been diſſolved. 
Ve do not reverſe” (are his words) © the order of parlia- 
ment, it is reverſed by the parliament's diffolution.”? 

" 17 Ca. i. 1605, The Lig again/t Pricherda. 1 Le- 
ds, 165. Tt was held by the court of king's-bench, that 
even proropaticu had this effect upon a commitment by the 
. ds for a contempt ; and it was diſtinguiſhed in that reſpect 
rom writs of error. 
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the bill be offered by the two houſes united, in 
the next parliament, for the royal aſſent? 


I am perfectly aware, that in every caſe of 
bills, there is a rule which treats them as being 
imperfect acts of the entire legiſlature, and zhere- 
Fore diſables the continuance of them, unleſs by 
the ſame parliament ; but why ſhould the diſ- 
ability of their continuance reſult. from their 
legal imperfection, if the new houſe of commons 
may acquire poſſeſſion of the evidence, or may 
agree to the wiſdom of the original proceeding ? 
— Why ſhould not they tell the lords—< We 
ce think it ſafe, to offer the bill as it ſtood in the 
re laſt parliament ; many of us formed that bill; 
ce the reſt of us are maſters of it by conſultation, 
“ and report.“ No,” the conſtitution anſwers 
them, —“ you ſhall ſee, in all your functions, 
«© with eyes of your own, before you act in pro- 
te ceedings that are intended ultimately for 2 
« law.” In attainder, the miſchief reſulting 
from a diſſolution, is preciſely the ſame in its na- 
ture, but heavier in its degree. There too, the 
commons are more than accuſers upon probe 
evidence (which is ground enough to juſtiſy an 
impeachment ); they are judges, though in a le- 
giſlative dreſs, and pronounce the culprit guilty 
of a capital offence, as a delinquent of ſtate, when 
they paſs the bill. If it ſhall have paſſed tne 
lords, that ſame aſſembly, who upon the im- 
peachment are judges, and without appeal ate 
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udoes again, though in a different ſhape, and ju- 
Gia! aſſeſſors to the commons: If they agree, it 
is the united, and judicial authority of both aſ- 
emblies. In a bill of attainder it has been found 
expedient, (and, though it is a delicate power, I 
hope it will never be abandoned, ) that a legiſla- 
tre controul, of more latitude, ſhould reach an 
offender whom the rules of judicial policy would 
cxempt from puniſhment, 


Here, then, is a caſe that cries aloud againſt 
te power of a dif/olution to ſuperiede the whole 
al, and challenges to the public ſecurity, that 
ao ſuch expedient ſhould intercept the juſtice 
of the kingdom ; but who fhall tell me, that 
LirdStrofford”s bill of attainder could have pro- 
ceded, if the king had cloſed the parliament 
&fore that bill had obtained the royal aſſent ? 


| have now diſcuſſed every topic of reaſon- 
"2 which I can recolle&, upon the various 


j0ats of the debate, independent of that gſage 
wich is, in other words, the cousſe of parliament. 


Here it was pronounced a fatal deſect in 
ale who repreſented z/age to make an im- 
feachment, and the parliament that gave it birth, 
de together, that no clear tenor of uſage could 
3 . . 
bound in ſupport of their hypotheſis, 


But 
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But ſurely, the ous probandi has been ſhifted 
in this objection, and clear uſage has been re- 
quired from our fide. of the debate; though it i; 
neceilary to require it from yours, which is to 


ſopport, at leaſt, a departure from the original 


principles of a new repreſentative, unfettered in 


every other imperfect proceeding, by the act of 
his predeceſſors who had begun it, when hey had 
2 character equally independent; and the arou- & 


ment for continuing his impeachment, be- 


gins with no advantage-ground, if it can b: 
jaid with truth, in oppoſition to its advocates, f 
—* You have no clear uſage for continuing an 
ce impeachment, after evidence, and in V. 
* qo; that is, where the evidence broke ol! in : 


* a former parliament.“ 


It is an admitted fact, that impeachments are 
as old as the 1oth of Richard the ſecond at leaſt. 
But from that period, not oN of them till 1675, 
has been continued in the next parliament ; any 
even to this hour, no one impeachment ha 
ever been taken up in the next parliament, where 
8 fingle witneſs had been examined in the former 
Is negative uſage of this kind, inſignificant, verge 
the general principle of diſcontinuing what digg 
former houſe leſt imperfect, is collected from 0 
many Poſitive inſtances ; in oppoſition co tag 
fame topic of /a/us populi, or Patc-neceit 1 
| [908 


oy 


„ 


Upon the argument of that captivating plea 
which has been uſed againſt the king's protection 
of his favorite miniſter, J have taken pains to 
diſpoſſeſs myſelf of all prejudice ; and, like the 
conſtitution, to look on both ſides, particularly 
in that view of the ſubject which points at the 
Giſelulion, as n in effect the very ſame 
pardon to exiſt, though in a different ſhape, which 
the law has diſabled when it can ſhow its fac 


— I ww x 2 MN * 7 Mn 
ppon the record. But I am not fure, that it 
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would, upon the whole, be wite for the public 
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F * 8 1 7 74 7 2 1 EE 
's that ſhould in future diſable 7h75 cffec E Ot a 
T3, — 1" 7 5 * 
Elution, unleſs with many guards againſt the 
abuſe of that new arrangement: COt-rhis 1's 


# rictly ſure; that it may be converted into an 

gine of oppreſſion, by delays, and changes in 
the he, or the c accuſer, that would be deeply 
murious to the culprit, 


pe 


Beſides, the whole argument aſſumes, that of 


the king will make a bad ule of his prero- 
rative ; and chat no houſe of commons will ever 
make a bad uſe of their © privilege; to uſe the 
5 word. I am as firm an advocate for 

tie popular ſcale of the government as any hg 
n his majeſty's dominions; but 1 defire to be no 
better whig than Serjeant Maynard, and Lord 
mers, who tempered the Kevo/nticn by thoſe 

'mrocal guards between the nionarch, the 
ariſtocracy, 
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ariſtocracy, and the commons; upon which 
alone, that liberty, which is the animating prin. 
ciple of our conſtitution *, will for ever depend, 


The independent character of each eſtate, in 
all its branches of power, is the vital principle of 
our conſtitution. The commons have the admit- 
ted power to accuſe, and recall the accuſation at 


pleaſure ; the lords are to judge, and, like other 


courts of legal juriſdiction, by rules of their own; 
the king has the excluſive right of pardoning 
the ſentence. | 

It is agreed, that as the ſame commons may 
at any time cloſe their impeachment by their dil. 
cretion, it nivit of courſe drop in the next par- 
liament, unleſs revived by the diſcretion of their 
ſucceſſors ; ----and that a new election may 
return to parhamen thoſe who did not, and 
could not, hear the evidence vpon the impeach- 
ment; thole who cannot, therefore, make up 
their minds to a judgment; well informed, whe- 
ther to retire, or proceed, 

* But after all, ale Hase u conftitution ;*” tha 1 is, WE 


have not a ** ody of elements, formed by the pech befor 
the government was conſtituted, and enacting article by 


1 
SN V7 
1 11 * 


article what che government ſhould be; — e have thet 
« fore a conſtitution to make; —that is, the e are 
male it, according to the rights of man, which are t have 
the licu's part in this new Vedy of elements, that are wy conſli- 


tute a new government. — Another Jeu defprit of Mr 


inviting us to deſtroy the government, in order to my A 
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It is, it muſt be, admitted, that in every func - 
tion of power, exerciſed by other courts of juſtice, 
a political demiſe of the entire court ſuperſedes 
the imperfect proceeding, and requires a new 
one, even if the record 1s preſerved. This ort- 
ginates in the idea, that it is not ſafe to give a 
right of judgment, when the parties have not 
been completely heard by the ſame court. 


Ifa cauſe in equity is upon the point of a de- 
cree, and the chancellor who reſigns gives up 
his 0e into the ſucceſſor's hand, it muſt be 
completely re-argued. In criminal proceedings, 
| ſhall not repeat the effect of a diſability upon 
judges, or juries pending the ſuit. 


But the analogy of the king's demiſe, and 


its fatal effect upon all proceedings at law, be- 


fore the act of parliament, has never yet been 
anſwered. Upon what principle was a culprit, 
who had been tried upon 7ndiFment for high 
treaſon, protected by that ſpecies of diſſolution, 
rom the effect of all evidence, heard, and re- 
ceived againſt him at the former trial, though 
he was called upon to an/wer again? Upon what 
principle, but that of conſidering the court as 
new to the firſt proceeding ?—But would a peer, 
in thoſe days, have been tried by a different 
principle for the ſame offence, before the houſe of 
lords, upon the removal of an indictment follow- 
ech by the regal demiſe ?—If he would not, I aſk, 
y in the caſe of an impeachment fer the ſame 


1 offence, 


r We nn 
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— 11 1 
ny offence, and that impeachment followed by a di. 
11 4 8 = : | 
W ſolution of the parliament who try him, unle(; | 
4 upon topics of political convenience, which cut bu 
nl both ways, and are at leaſt no grounds of a Ju- th 
8 . 
# dicial reſolution ? th; 
4 Of u/aze, precedents are material, and ſolid ts 
if | proofs; though I by no means agree to what [ le: 
4 heard in the debate, that of courſe the /a/? reſo- felt 
* . . 55 » 
1 lution was the law. It is not ſo in courts of le. acc 
4 gal juitice—for though credit is given to it, ye! tha 
4 the judges are not bound by it, if it is not Jay, or 1 
* I . 
But, on the other hand, I can as little agree to a the 
of molt extraordinary poſition which the ſame de- Int 
1 bate, rather fertile in paradox, announced, and be 1 
1 with popular effect; namely, that we are in a mon 
i; cale of © privilege,” and mult look at no jour- WW vith 
„ nals but our o-.n. - What is meant by the word ere 
j e privilege,” which is never to look before it M (on 
leaps, and is to affirm judicially, where it has 10 biene 
judicial powers, what a court who has them 7s /v Ml upon 
do, or ſay, without conſidering what it bas done, dt, 
or ſaid; is above my unprivileged apprehenſion. ME But 
Indeed, I never heard that a right of impeact- EF 
ment, though it certainly is an excluſive 1 th 
„ IN N 
riſdillion, was privilege —a term * hich 
The term ſtrictly, and originally means ““ a per/92a/ a 'In: 
« pantage, by a law, which diſtinguiſnes one man f. ey 11 elt, w. 
cc cn. ne Roman laws of“ priwilege, are“ WO” f nghts o. 
*& pri dig hominibus latæ.“ Cic. de Leg. — It exten ded wiess e. a. 
+ ' mY 1! 0 © - ; = electi. 
in 2 courſe n to offce, rank or any other pech 88 Ja 
{cri} ptions of me: 211, but retained its character of be 23 * V WICH 
benefit, or gretification; winch the right of a: wg s Oy 
before bt 
Pe: achment, has never been called, as I recol! ect, be 
debate. 
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| have underſtood as applicable rather to the im- 
munities, and protections of the Commons againſt 


the courſe of Law, or to their claims of honor, 


than to à right of accuſing culprits before the 
public juſtice of the kingdom *. But this, at 


leaſt, is clear; —that if Privilege addreſſes it- 


ſelf to a Court of juſtice, and becomes an 
accuſer, it muſt be governed by the rules of 
that Court, not only in the courſe of trial, 
or in the Judgment of Law, but in adjuſting 
the extent, or boundaries of the juriſdiction. — 
In telling the Lords, what their Judgment ſhould 
be upon the Zarl of Danby's plea, the Com- 
mons uſurped upon the rights of that Court, 
without a ſhadow of authority. When they in- 
terfered with a day appointed for the diſcuſ- 
lon of his plea, and menaced his counſel, or 
ends, if they ſhould appear for him in Court 
upon the argument of his claim, they added in- 
lult; and oppreſſion, to an illegal encroachment, 


dut what is the queſtion here Alt is the age of 


Parliament in proceedings upon Impeachment. 
it this Houſe had once voted a judicial 


In the eloquent and ſpirited Apology to King James the 
, which Mr. Petyt bas recorded, (Journ. Parl. 227.) the 
"rats of the Commons, in point of privilege, are—freedom 
election freedom from arreſt and freedom of ſpeech ; 
nich may be added, freedom of acceſs to the King. 
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propoſition reſpecting the duty of the Lords, 
and their uniform conduct, acquie/ced in by 
the Commons, had been the other way; ſhall 
we open our eyes to the former, and ſhut them 
againſt the latter“? 


Even in 1678, the Commons (after they 
had ſtated the pardon as illegal, in an addreſs 
to the King upon the firſt rumour of it) exa- 
mined precedents upon the effect of this plea; 
and reported, that no inſtance could be found 
of a pardon ſo pleaded, Where could that ne- 
gative teſtimony be found, but in the Journals of 
the Lords? 


This novel idea, of refuſing to look at the 
Journals of the other Houſe, was not explicitly 
adopted by the Committee, and he firſt autho- 
rity in the Houſe reaſoned upon a variety of 
precedents taken from that Court; I fhall 
therefore aſſume the right of examining them 


here. 
I am, SIR, . 


* There 1s a very curious proceeding againk Lord Orrery, 
upon the 25th Nov. 1669, by which it appears, that the 
Commons took up, as Judges, an Impeachment 22 -e yam 
two private accuſers, for high treaſon, without conſulung 


the Lords. 
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LETTER THE THIRD. 


Qui didicit patriæ quid debeat, et quid amicis, 
Quid fit Cogſcripti, quid Judicis officium, ille 
Reddere perſonæ ſcit convenientia cuique. 

Hor ace. 


SIR, 


HAT then does your argument upon 

theſe precedents, firſt encounter ? A very 
nauſpicious fact, it muſt be admitted; for, by 
tne lateſt Judgment of the Lords upon the very 
point itſelf, an Impeachment is terminated by a 
G/olution; and the culprits are ſet at liberty. 


The reſolution by the Houſe of Peers 168 5, 
$11 theſe words: | 


Upon conſideration of the caſes of the 
Earl of Powys, Lord Arundel of Wardour, 
the Lord Bellaſyſe, and the Earl of Danby, 
contained in their Petitions, after ſome debate 
" this Queſtion was propoſed—W hether the 
© Order of the 19th of March 1678-9 ſhall be 

c« reverſed 
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« reverſed and annulled as to Impeachments, 
t the Queſtion being put Whether this Queſ- 

tion ſhall be now put? It paſſed in the af. 

firmative ; then the Queſtion was put — Whe— 

ther the Order of the 19th of March 1678-9 

ſhall be reverſed and annulled as to Im. 

peachments. It was reſolved in the affirm- 
« ative.”'—The Order ſo reverſed and annul. 
led is in theſe words: — The Houſe taking 
into conſideration the Report made from 
e the Lords Committees for Privileges-- That 
te in purſuance of the Order of the 17th inſtant, 
« to them directed, for conſidering whether 
« Petitions of Appeal, which were preſented 
« to this Houſe in the laſt Parliament, be till 
in force to be proceeded on, and for conſi- 
« dering the flate of the Impeachments brought 
« ap from the Houſe of Commons the laſt Par. 


« liament, and all the incidents relating therets, 


*© upon which the Lords Committees were of I 


« opinion, that in“ all caſes of Appeals and 
« Writs 


* Is it not remarkable, that, aſſerting all Writs of Error, 
fc. to continue in the fame ſtate, they only aſſert % . 
peachments brought ag in the laſt Parliament, ſo to continue 
The queſtion upon both, was as to Writs of Error and Im. 
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is general as to all 77its, and particular as to [wpoachments; (0 


this obvious reaſon : Impeachments which had not been P.. 
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« writs of error they continue, and are to be 
« proceeded on in ftatu quo as they ſtood at the 
« difſolution of the laſt parliament, without be- 
« oinning de novo; and that the diſſolution of the 
« loft parliament, doth not alter the ſtate of the 
« impeachments brought up by the commons in that 


parliament. After ſome time ſpent in con- 


« ſideration thereof, —it is reſolved, that this 
« houſe agrees with the lords committees in 
« that report.” 


Upon the view of theſe two reſolutions, it 
is impoſſible, I think, to be denied, that as what 
tiey affirm reſpecting impeachments cannot be 
reconciled, it is the Iater opinion and judgment 
of this high court that a diſſolution. of par- 
© lament does alter the ſtate of impeach ments 
brought up in that parliament.” 


It has been ſaid—That a reiolution to annul, 
nd reverſe a former, does not of neceſſity af- 
rm any other propoſition to be law, but 
eaves the law to its fate, independent of that 
refolution ; that, for example, the doctrine con- 


ceeded upon, or upon which no witneſſes had been examined 
{el within the reaſon which applied itſelf to 2/7 writs of 
error. They were all upon record, and there was nothing 
lore of them. 
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tained in the it reſolution, concerning the 
Middleſex election, is open, though whatever 
authority may have been given to the doctrine 
by that reſolution alone, is done away, by the 


ſecond. 


This way of reaſoning may, in ſome caſe; 
have its weight, but it has none upon queſtions 


like theſe, of a judicial nature; for in theſe, if 


the court gives a judgment, and acts upon it 
at one period, but reverſes it afterwards, and 
acts upon the reverſal, it affirms, in effect, 
the judgment which it reverſes, to be erroneous, 
Here too ſome of the very peers, at whom the 
former judgment was levelled, are ſaved from it 
by the court, in this later judgment, as in the 
nature of an appellant juriſdiction, 


It is true, the petition of thoſe peers bad 
ſtated no ground for diſcharge, as reſulting from 
the effect of the diſſolution, but had ſuggeſted 
other circumſtances. The catholic peers, their 
innocence, and the convicted perjury of Oates 
The Earl of Danby, relying upon the length 
of his impriſonment, (before he was bailed the 
12th of Feb. 1683-4,) and upon the want cf 
oath or affidavit againſt him at the time of his 
firſt commitment, 
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But the Lords, finding this Order of 1078 
n the way, took up the conſideration of it; and 


Li to be—that by a diffolution of Parliament, 

te right of the Commons upon Impeachments, 
wich that Parliament had begun, was at an end 
n the next. 


This reverſal having taken away the controul 
of the Impeachment over the Catholic Peers, 
hey were left upon the Indictment which had 
been removed, by Certiorari, into the Houſe of 
Peers, as pending the Impeachment, it could 
dot proceed at law, and the Lords had a con- 
t tro! over it; but a volle proſeq ui having 
e been obtained, the bail taken upon thoſe In- 


aictments was diſcharged upon the 25th May 


WT i; Upon the fir of June following, the 
d bn for appearance of all the Peers who had 


ng been impeached, (the Ear! of Danly included,) 


ed the Peers qr were diſcharged; fo that 
r ee, at one blow, was ended every idea of con- 
0S bool in the A055 of Commons over an Im- 


peachment, after a diſſolution ;—1t was ended 
Wa 7:ament of the Lords ;—and by an ac 
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„Commons dropt the Impeachment, and Here 
"fore the Lords were diſcharged. If that 


H were 


by reverſing it, they, in ſubſtance, declared the 


eee of that Judgment, a releaſe of 
ae culprits. Burnet ſays, — The Houle of 
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Order of reverſal, as not being neceſlaiy {ys | 5 
theſe Lords, but as being neceſſary, in itself 0 .. 4 
form a general rule; (at leaſt a ſimilar argument 1 
was uſed in ſupport of the Order 1678; namely, he 
that it could make no difference to Lord Sat en 
or the Earl of Danby, as new Impeachment; becom 
would certainly have been framed againſt them; charac 
but I can ſee no trace of the fact which Barnet The 
intimates, upon the Journals of Parliament, WM bi: u 
. e dere u 
In that view, and if no other precedents ap. 

peared, it would ſeem to be, at the beſt, very The. 
improvident, that wwe ſhould affirm a judicial 2 
duty of the Lords, irreconcilable not only to i #22 d 
this lateſt Judgment of their Court, but alſo toil ie, 
the ad which had followed upon it; - though ve "ons ac 
ſhould give the name of © privilege” to our in- '"2 tha 

terference. baoel. 
But f 


It has been preſſed againſt the Order of 1689 
that it has retained the legal, and reverſed the 
conſtitutional, part of the Order 1678, by wy 


verſing what relates to Impeachments, alone. 


lder the 

e, In * 

Wiich h. 

| Fu 
But if the effect of other judicial proceeding 

can be diſtinguiſhed from the effect of an Lmpeac''4 

ment, in clear authority, and ſound reaſoningg 


the diſtinction gives credit even to the dict 
Lata 


8 


marked in the ſequel. 


Be this however as it may, there are two 
grounds, upon which the later judgment would 
become the law of the Peers, in their judicial 
character, and of the Kingdom. 


The fir/# is, that for the Order of 1678, as 
built upon the ſuppoſed analogy to that of 1673, 


there was no colour of law. 


WW The ſecond, that after 1685, and ter the Re- 

ation, credit was given by the Houle of Peers, 

own diſpaſſionate examination, and a judicial 

1 WM feview, to the Judgment of 1685, - the Com- 

we cons acquieſcing, and therefore tacitly approv- 

in-WM "2 that credit.— This too will appear in the 
= Quel. 


But firſt it may be thought material, to con- 
ider the hiſtorical, or political features of the 
ge, in which the Order of 1685 iſſued, and 


ch have been extremely miſunderſtood. I 
am, 


With reſpect, dec. 


11 2 


ating part of the Order 168 5. That ſuch a | 
itinftion between them does prevail, will be | 


( 52 9 


LETTER THE FOURTH. 


— - Haud illa viros vigilantia fügit. 


JuvzExAL. 


X, 6 


T has been truly ſaid—that all theſe Peers, 
except the Ear! of Danby, were Catholic, 
and of the King's religion, who had a Pore 
influence over both Houſes. 


The two diſſenting Lords, however, in their 
Proteſt, threw another imputation upon the Order 
of 1635, which is, that extra-judicially, and 
without a particular cauſe, it endeavours to alter 


a judicial rule, made and renewed after long de- 


bate, Report of Committees, Precedents, and 
former Reſolutions - without permitting the ſame 
to be read. 


The firſt of theſe imputations (which unquei- 
tionably is falſe in the fact) accuſes the Loros 
of partiality for the Catholic Peers; and the 
ſecond, as far as credit may be given to it, ac- 
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cuſes them of precipitation ;—in which offence 
the two Orders may ſhake hands together. 


But (it muſt be remembered) the King, ty- 
rant, and bigot as he was, had not offended the 
Commons at this period, by meaſures of par- 
ticular alarm to the eſtabliſhed religion“; and 
that the Commons were extremely vigilant in 
their general ſuſpicions. -The Dake of Mon- 
mouth, indeed, called it a © pack'd Parliament ;” 
and Mr. Hume ſays, © it was formed of Tories, 
dor High-churchmen :” It certainly had been 
thrown very much into the hands of the Court, 
by the ſurrender of the Corporations, in the laſt 
reign, and by the odium of the Rye- houſe plot, 
which had made the Whigs extremely unpopular. 
But there is internal evidence that men of pub- 
lic ſpirit exerted themſelves with laudable jea- 
louſy even in this firſt year of James the Second's 
reign. I mentioned in the debate, that Ser- 

* We know, indeed, from Sir Fohn Dalrymple's Memoirs, 
that before he called his firſt Parliament, he negotiated for 
money with Leavis XIV. and marked, in a converſation with 
Parillon, his determined zeal for Popery. But it appears in 
tie ſame papers, that, in Auguſt 1685, the King told him of 
tie alarm he felt upon account of the jealouſies againſt him 
in Parliament..-] am aware that ſome doubts have been 
thrown upon the veracity of this writer; but J wiſh that 
every hiſtorian ſtood upon ſuch a rock: He refers to original 
manuſcripts in a public repoſitory, to which others can obtain 


zeceſs. His work has been long publiſhed, and has never 
been anſwered. 
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jeaul Maynard , who aſſiſted afterwards in form. ele 
ing the Revolution, who was then adverſe to the inter 
Court, and who had been one of the Ma- 167 
nagers in ſupport of the Order in 1678 again ac 
Lord Stafford, was in that very Houſe of Com- reve 
mons. We have the note of a ſhort ſpeech de- ; with 
livered by him in this year, 1685, againſt a ſup- | the ( 
ply :—I will copy the words, to mark in what WW v**< 
ſpirit that great lawyer, and ſtateſman, then acted, ble 
« There is already a Law, that no man ſhall I Bl 
„e riſe againſt the King: Lords and Deputy and 

« Lieutenants have power to diſarm the diſ— and 
« affected. If you give thus a ſupply, it is for | had f 
« the army; and then may not this army be made vou 
ce of thoſe who will not take the Teft ?*—Which WI inc 
e act is not deſigned as a puniſhment for the TI 
e Papiſts, but as protection for ourſelves—and Þ gone 
« giving this money is for an army. —I am bis ar 
« againſt it. Burnet lays, that Serjeant May- L polity 
ard, about the fame time, was, the chief MW convi; 
opponent of an act, which made words High MW upon 
| Treaſon; and ſpoke with much impreſſion, as dire. 
well as gravity, againſt this favorite meaſure of MW pon 
the Court: it is inconceivable, that with all thoſe . dim 
+ This extraordinary and ſuperior man told King //*/- SIECU 
Fam, at the Revolution, that he ſhould have ſurvived, if f than 
it had not been for Zim—rhe Law itſelf,; and then, being prove 
towards ninety years of 2ge, had the great Seal put into his J of per; 
hand, as the firſt Commiſtoner. His capacity and learning | mt” 


were of the firit rank, and would have done honour to any 2g“. 
jealouſics 


K 


jealouſies of the King's partiality for the Catholic 
intereſt, with his memory, too, of this Order in 
1678, and of the advantage it gave to him againſt 
Catholic victim, he ſhould have ſeen the Lords 
reverſe the Order in favor of Catholic Peers, 
without one complaint, unleſs he had conceived 
the Order to be illegal, even againſt thoſe who 
were the immediate, and, at leaſt, nominally, the 
ſole objects of it. | | 
But I mult beg to inſiſt, that in thoſe times, 
ind in this very Parliament, were ſome good, 
nd found Proteſtants. - The reſolution they 
had formed, was to admit of no alteration that 
would enable a Catholic to enjoy. place, or pre- 
ferment, of any kind, under the Government. 


The King had avowed himſelf a Catholic, had 
gone openly to maſs, and had put Catholics into 


his army in Ireland. We thall ſee what an op- 


polition it produced. —Oates, however, had been 
convicted of perjury, and his conviction (ſtanding 
upon evidence unimpeached) had the effect of 
Cicrediting the rumour as to the Popiſh Plot, 
upon which Lord Stafford had loſt his life, the 
victim of that perjured miſcreant. This Peer's 
execution is more a part of the Order in 1678, 


than has been generally under ſtood, as I ſhall 


prove hereafter ; but even after that conviction 


of perjury, ſo averſe were the 77/785 to the diſ- 


credit of a popular, and (as they conceived) a ſa- 
| tutary 
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lutary fiction, that ſome of the Lords proteſted 
againſt the reverſal of Szafford's attainder, and 
the Commons would not paſs the Bill; inſiſting, 
that it was a legal, and juſt attainder. This I men- 
tion as another trait of their jealouſy againſt the 
Catholic prejudices of their King *. 

Yet his firſt addreſs to the Parliament, of. 
fered, in very ſolemn terms, to guarantee their 
property, and religion. The neceſſity of that 
fraud indicates that he was in ſome fear of this 
very Parliament, for elſe he would have ſpoke out, 


But a circumſtance aroſe, which 1s deciſive to 
ſhow a jealouſy of the King, and a public ſpirit 
in many of the Commons. A full Committee 
of religion ſat, and paſſed a vote, nemine contra- 
dicente, upon the 27tn May 1685, for the de- 
fence of the reformed religion of the Church 
England ; and for an addreſs to have the Laws 
put in execution againſt ALL Diſſenters WHAT. 
SOEVER, The argument in the Houle againſt 
this reſolution was plauſible enough, and pre- 
vailed; but the addreis, voted afterwards, was 
not ſervile, for though it expreſſed a reliance 


* Dalrymple, m his Memoirs, gives the maſter-key to thi: 


þ : "Oc — 1 * Arb - 
dilemma in politics. Reparation could not be made wit 


„out throwing difgrace upon four ſucceeding Parliament, 


«« —ypon the whole party of the Whigs and upon many 0! 
7 . . . . — 0 a 8 
e the Tories; nor could popiſh victories, with ſatety, be © 


% lowed in a popiſh reign.“ 


upon 
4 


G 
upon the King's word, it marked the Hbliſped 
religion, as dearer to them than their lives 


words (as Burnet, and Hume ſay of them) very 


unacceptable to the King. 


The next event was Monmouth's Rebellion, 


in which the Parliament were not more loyal, 


than it became good ſubjects to be. 


Jeſfreys indeed, at this time, became a per- 
ſonal favorite of James, and gave diſguſt by his 
licentious conduct, as well as cruelty in judi- 
cature. | 


In the month of Nov. 1685, the Commons 
put an affront upon the King, almoſt unex- 


ampled, by adjourning the conſideration of his 


Speech from the gth to the 13th. In that Speech 
he had offered an apology for the Catholic 
officers; and had ſolicited a perpetual aid.— 
When the day arrived, the Commons voted a 
ſupply for preſent occaſions; but would neither 
ſpecify the amount, nor the u/e to which it was deſ- 
tined, Upon this, a long debate had ariſen, 
and the numbers were 250 againſt 125 in favor 
ol the Nhigs. The very ſame day they divided 
pon the moſt conſtitutional of all Queſtions 
vhether to poſtpone the ſupply, or grievances,— 
end it was carried (though by a ſingle vote) that 
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they ſhould firſt conſider the popi/h officers in the 
army. It was then voted—* That this reception 
« of popiſh officers into the army was againſt. 
« T.aw—to addreſs“ the King for their inſtant 
« removal, and a Bill for their indemnity, as to 


te the time paſt.” Upon the Queſtion reſpect- 


ing the amount of ſupply, Nov. 16, 1685, the 


Court was out-voted, and F 760,0007, ſubſtituted 
for 1200,000 4, 


Upon the debate reſpecting the concurrence 
of the Lords to the addreſs againſt the popiſh 
officers, the Court prevailed—the King was, 
however, piqued—uſed peeviſh language, but 
{till dwelt upon his promiſes. At a later period 
the Commons unanimouſly yoted an addrels 
to him—the Lords took up the ſame topic of 
the popiſh officers—the King was preſent, and 
very much hurt at their freedom. 


Fox, then paymaſter of the army (and the 
lineal anceſtor of your friend, who will make 
that name immortal), was turned out of his 
employment, for his vote againſt the Court ; and 
the Biſhop of London was removed from tie 


The Addrefs is decent and ſmooth ; but more Ws 
meant by the words than what ſtrictly they expreſſed. | 
+ 'This was loſt by his continued prorogations, betore 1% 
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Council Board: (We have heard of ſuch mea- 
ſures in later times.) In the debate againſt the 
repeal of the Teſt, upon which the Biſhop had 
oiven offence, Feffreys the Chancellor, who had 
infiſted, that general compliments in the addreſs 
had precluded oppoſition to the meaſures of Go- 
vernment, was overborne by the Peers, and 
proved himſelf a coward *. (Cruelty, and cow- 
ardice always go together.) Upon this debate, 
the Earl of Devonſhire had ſaid, with a very 
high-ſpirited ſarcaſm “ That he was for giving 
* thanks, becauſe the King had ſpoke out fo 
« plainly, and warned them of what Mey might 
“ look for f.“ 


A little after this time, Lord Delamere was 


1 "IP 


t was even a partial ſummons, ) without one diſ- 
ſenting voice though Jeffreys, a perſonal enemy 
6! the culprit, was the High Steward though 


3 Hough Finch, the King's confidential advocate, 
d (confirmed in it by Fefeys) aſſerted, that one 
e 


W * |: was a new ſpectacle, to ſee Biſhops oppoſing the 
— king's will, and Jeſtreys making apologies. Dalrymple. 

} He had been very keen againſt the Earl of Darby, in 
th Houſe of Commons, but he never complains of the Order 
| 9%; :—he was preſent when it paſſed, without a diviſion z 
ci Lass rot one of the diſſenting Peers, who proteſted. 


1:2 witneſs, 


xquitted by the Lords, partial as they were, (for 


t was a favorite proſecution of the King—and 
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witneſs, with preſumptions, would convict of 
High Treaſon“. 


I have thrown theſe paſſages together, in 
order to mark, that whatever general deſcription 
may have been given of this period, 1t was by 
no means without energy, and public virtue. 


It was in a part of this period—it was after 
the popiſh officers were put into the army—that 
the Order of reverſal (1685) took place, which 
took away the Palladium” (as it is now called) 
of the Engliſh Conſtitution. And I again aſk, 
what lethargy poſſeſſed thoſe who were alive to 
other jealouſies, that, aware as they mult have 
been of the effect which the Order of 1678 pro- 
duced, in cheriſhing that popular fable of the 
Popiſh Plot (which they refuſe to diſcredit by 
reverſing Stafford's attainder)—aware of the im. 
mediate benefit reſulting from this Order of fe. 
verſal to the Catholic intereſt in the perſon ot 
thoſe Peers—they utter no complaint againſt te 
Houle of Lords for this act, and, by their fi- 
lence, brand the Order of 1678 themſelves '— 


Nor can I too often impreſs upon the public 


| | 4 . . De 
* We have the King's remark upon this, in one of 51 


private Letters“ He had good luck, and juit Jade 


But Lord Delamere was made his bittereſt enemy by tus Unt.? 


Ciar, Diary. 


attention 


(6) 


attention ſo curious a fact, as the attendance, and 

ropular exertions of that very Serjeant. Maynard, 
ein this very Houſe of Commons, who had 
YN aid againſt Lord Stafßord—“ That what has 
been once upon Record in Parliament, may 

« afterwards be proceeded upon; and that if 1 
 « there was no precedent, he hoped the Lords . =. 
r I © would make one,” 
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Atque ſatas, aliò vidi hunc traducere, meſſes, « the 
VIRG!L, 1 

SIR, * 

| „ Thi 

HE Order of 1678 has been tated thus 1 

te It was founded upon a juſt, and liberal = ; 

ce affinity of principle between Writs of Error, : Art 
ce and Impeachments — between Prorogations, : _ 
« and the Diſſolution of a Parliament. The 9 _ 
« particular caſe had not ariſen till 1678, but MI. . ; 
« the Law of the Peers and Commons then MI 25 
« united, was declaratory of antient principles . = 
« marked in the reſolution of 1673; and ſtood MI = 
« upon the obvious line of difference between . 275 
ce every legiſlative, and every judicial proceeding, line 
« It matured the ſeeds of a powerful, but con- : offen 


« cealed analogy in the Order of 1673“. It 3 5 
& gave to appeals and impeachments a firm con- - 


* . : ; . 8 y comrtr 
ce nection, by calling them judicial; and prompt- 1 
| | , | ich don 
cc ed this younger plant, the impeachment, (Wit 0 

1 a rom 

« all its indiſſoluble energies, ) to form as deep, 0 4 F 
and c 
— 7 Due mox cœlo properanda fereno "rl 8 
& Maturare datur. | " then ] 

« and 
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« and as tenacious a root as the other. The 
« union of both houſes too, gives more weight, 
„and ſanction to the order, becauſe, at this very 
« time, they were differing upon many other 
« conſtitutional topics. The reſolution was en- 
« forced againſt the Earl of Danby, who was 
„in the tower five years, and ſolicited, in vain, 
« the courts of law; till Jeffreys came, who had 
« the courage to, bail him. It was enforced by 
« the ſolemn trial of a peer, and his execution. 
« Theſe were times of popular jealouſy, and fer- 
ment; but from the violence of this party- 


rage, upon very honourable, though miſtaken. 


jealouſies, we can trace the liberty that we now 
« enjoy. Mr. Fuſtice Blackſtone has marked 
" the year 1679 for the beſt in the annals of the 
* conſtitution. An abuſe of this power, in the 
„ caſe of Lord Stafford, is no proof againſt the 
egal, and conſtitutional validity of the power 
" elf, The Earl of Danby had no connection 
with Stafford, or the other popiſh lords. The 
king juſtified him, adding terms of the moſt 
* offenſive inſult, and illegally pardoned him. 


* The lords attempted a compromiſe—the 


commons were firm ;—they rejected the par- 
don they turned with ſcorn from the com- 
promiſe they perſevered againſt the culprit, 
and carried their point, by making the lords 
" irlt give an order for his impeachment, and 
then paſs a bill for his attainder, if he ſhould 

I 4 «cat 
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* not appear upon a certain day.” To every J 171 
part of this ingenious, and popular ſtatement ; ſpec 
ſhall give an anſwer. 1 
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The firſt, and main ſtrength of it, is that pri- nd 
ciple, as it is called, which the reſolution, or WM t |: 
judgment of the lords in 1673 had pointed out; 
and which, though pointed ſpecifically at writs # 
of error and appeals, (continuing from one ſeſ. 


— PIKE 
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EAR, 


In 
fully 


3 DP: Lhe 
| : . a cd 
ſion to the next,) extended itſelf ro the doctrine #7 
e 4a - a. ve 
of continuing impeachments, in whatever ſtage . 1 
; ; 3 erle 

of the evidence they were left *, and continuing | 
5 : : J nals C 

| after a d1ſ/olution. 

þ | at lea 
4 When the unexampled, and irreſiſtible elo- te h. 
fl quence, to which I have more than once alluded, Drece; 


was diſplayed upon the general policy of conti- 
nuing the impeachment, I was loſt in admiration ? 


of thi 
effect 


88 


of ſuch talents, and public ſpirit; but when! brane! 
ſaw that ſame eloquence condeſcending to pick 
up the order of 1673, as an auxiliary ſupport But 


of the right which he aſſerted, I thought the . ©) 
bow 
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1 applied; and very inferior to the artificer. The me- 5 
1 © an 


taphor of the ſced, which he took from the 27 
| theſe :< 
The reſolution of 1678, aſſerted nothing of impeaci- ol « Th, 
ments in general; It aſſerted in ſubſtance only this :—** '**Y 
% impeachments of the laſt parliament, upon which xo cv! 
* have been taken, ſtand upon the ſame footing as all 8 
gf error, which require no evidence to ſupport them, but ex- 
F{ cluſively depend upon the record,” „5 „ dete 
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erthority in the Houſe, and from the moſt re- 
ſpectable of men, reminded me of that miracle 
which I have placed at the head of this Letter; 
and which, to do him juſtice, the Poet repreſents 
to have been a work of enchantment. 


In the firſt place, 1t was truly, and power- 
fully obſerved, that amongſt the obſolete pre- 


cedents, to which that reſolution has referred, not 
me impeachment is to be found, though num- 
berleſs impeachments were then upon the Jour- 
nals of Parliament ; and though ſome of them, 
a leaſt, had not proceeded in fact, as I had 


the honour of proving to the Committee by two 


precedents, to which no anſwer was given; one 
of them in 1624, the other in 1660. The 
effect of them I ſhall not again deſcribe in this 
branch of the argument—if at all. 


But what is profeſſed by the Peers in the en- 
quiry which they inſtituted 167 3 ?—A deſire to 
know upon a view of precedents, © whether after 
an intervening proregation, Writs of error 
and appeals could proceed.” The words are 
tieſe “ x1th March 1672-3— Ordered, 
That it be referred, &c. to conſider whether 
an appeal unto this Houſe, either by writ of 
error, or by petition, from the proceedings of 
any other Court being depending, and not 
determined in one en of Parliament, con- 
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te tinue in ſtatu quo unto the next ſeffion of Par. 
ec ljament, without renewing the writ of error, or 
ce petition ;—and report their opinion unto the 
« Houſe.” 


The anſwer given to this clear and ſimple 
queſtion, begins (to apologize, I imagine, for 
the various precedents to which 1t refers, and 
which have no application to writs of error, 
and appeals) by miſrepreſenting, and widening 
the queſtion referred; which the Lords Com- 
mittees deſcribe as having extended itſelf, in 
words, to © any other buſineſs wherein their Lord- 
« ſhips act as a Court of Judicature; and they 
ſubjoin to the words—** without renewing the 
« writ of error and petition,” the words follow- 
ing“ or beginning all anew,” as if they had 
ſtood part of the original queſtion. 


Then, after ſtating the various precedents, they 
report thus: Upon the conſideration of thoſe 
« precedents,” and of ſeveral others mentioned 
ce at the Committee (but which never appearing, 


are as if they never exiſted), they declare it as 


their opinion, that Bfſneſſes (here they drop 


the words as a Court of Fudicature ) © depend- 
cc ing in one Parliament, have been continued 0 ; 
« the next Seſſion of the SAME PARLIAMENT; 3 


(words of no trivial emphaſis !); © and that? 
in the 


« fame 


*«« proceedings thereupon have remain, 
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« fame ſtate in which they were left.“ —I have = 


J examined, carefully, a// theſe precedents, to 
, MW hich the order of 1673 has referred; and when 
MW | refle&t upon the uſe that has been made of 
them, as proving that impeachments after a diſ- 


: | | 

: ſolution of parhament, even where evidence has 1460 

| 5 Wl |. 

F in part been heard, can be taken up, from the 1 

5 point, at which they left off, in the next parlia- WW. 

1 

: ment, I have no power of language to expreſs 1 

| : _- [= 

- my aſtonithment ! "740 

in There is one general remark, which pervades 

"A the whole ſtring of them, and it is, that in all of 

ey them the continuance is by order, ſpecially direct- 

h ing it; which not only does not prove continuance, 

_ to be of courſe—but proves the direct reverſe. 

fad It ſeems to have been the regular habit, in . 
writs of error, upon the firſt complaint, that a i. 1 

® ire facias * iſſued, returnable the next parlia- | 

1eY h i 5 

of: ment T. This is properly no adjournment ; it is 

\ofc 

rather 
ned 
ing, * What is this but ſaying “ We ſhall take ĩt up, the next 
3 parſiament?? for they could not iſſue the /cire factas. 

c 4 Tie party muſt go to the proper court for that writ; and he 
drop | could not take it out till the day of meeting at the next par- 

3 ment was fixed, for it muſt have a return certain, —Is it 4 
ena I © then ſaying, < bring the defendant in error to us the it ba 
ed to © ext parliament, by due proceſs, and we ſhall Sg what T5 
1 " te deſires of us, then? HA 
EE . DET ö \ ; : 14:8 

hat +ltis almoſt a diſtinction without a difference, between 

l ue next farliament,”” in very ancient periods, or the“ next 
n the : ben,“ of a modern parliament, in point of gelay; — par- 
ame <nents were then very ſhort, and very often held. But, 


® the other hand (ſays Lord Hale), © the ſerens were then 
o ort, and ſo uncertain, that a new ſeffion might end 
«tore the day aſſigned for the return of the writ.” 
tK 2 Theſe 
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rather a notice when proceedings will be com. 
menced. But in ſome few of the caſes, it is 
true, that an adjournment is ordered. For ex- 
ample, 1 R. 2. N* 28. day was given to both 
parties till ext parliament, with all advantages, 


and the matter to ſtand as now it doth, In one 


of theſe precedents the /cire facias being returned 
by a tarde? venit, another /cire facias iſſued re- 
turnable he next parliament; ſo that a ſcire ja. 
cias, or the firſt act of proceſs, always gave this 
interval, to the next pariiament, —Many other 
precedents, quoted by Lord Hale, mark the ſame 
idea; indeed, he adds, that a /cire facias in thoſc 
caſes did not, in fact, iſſue till the next parliament. 


/ 


Of precedents, applicable directly to writs 0 
error, there are only eight between the firſt of Ni- 
chard II. and the third of Henry V.; of theſe 
eight, there is only one, in which proceedings havs 
been had upon the return to a /crre facias, and aday 
then given to both parties till the ae parizament, 


It further appears, that upon the 21ſt of 
Fames, in a writ of error againſt a judgment 
from Ireland, a /cire facias iſſued, returnable the 
next ion of parliament; and upon the ſame day 


Theſe differences afford a very natural reaſon, why the lord: 
committees in 1673 (though molt of their precedents app!) 
as far as they go, to a new pariianent) confine the report &,. 
phatically to a b, new ſefjjon of the ſame parliament. —© in 
« the reign of Charles I. (according to Lord Hale) the returi 
« begun to be changed; and was uniformly “ r 
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in which that order iſſued, Lerd Bridgwater (it 


ſcems) reported from the committee for peii- 


ticus (thoſe of appeal, I take it for granted), that 
they ſhould be retained in ſatu quo, until the 
next /e/ion of parliament. 


Eight other precedents relate entirely to an 


mrizinal judicature in the houſe of peers; and 
one of them, ſo late as the year 1671, is a com- 


plaint by 4 wife againſt her bhujſband—who 1s no 
peer For ill uſage ; when the further debate is 


adjourned to the firſt Tueſday of the next en. 


Five of theſe eight are as far back as the time of 
Edward I. In one of them, the king of Scotland 
perceiving judgment likely to go againſt him, 
deſired reſpite till the next parliament. 


All the remaining precedents are #wo, and 
they alone are precedents of criminal accuſation ; 
but neither of them, impeachnents, or any thing 
ike them. They were both in the time of Ed- 
ward the Third One, the caſe of an arch- 
biſhop, who was arraigned at his own deſire, be- 


bre the peers ; upon which arraiznment, certain 


peers were to hear his anſwer, and the effect of it 
Was to be debated in the next parliament. 


In the other, a culprit having been accuſed 
n the former parliament (but it is not ſtated, by 
hom, ) of exzortion—a commiſſion is given to 


one peer, and the chief juſtice, to examine the 


buſineſs, and they report—that by eight inqueſt 
i had been found guiltleſs. 
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All theſe precedents are introduced by a refer. 


ence to a writer whoſe name is Crompton, for the | 
form of a ſcire facias returnable the next parlia. | 


ment; ſo that evidently they are intended as pre. 


cedents applicable to writs of error, and appeals, | 


alone. 

« But, in the ani{wer of 1673, it is evident, 
te that by the words © other buſineſſes,” the 
c Jords committees mean to determine, the 
c continuance of impeachments from ſeſſion to 
ce ſeſſion, and that, in parity of reaſoning, they 
«© mult proceed after 2 diſſolution, in the next 
« parliament.” | 

I beg leave to deny, and ſhall endeavour to 
refute, this © parity of reaſoning ;” but if it ſhould 
even be juſt, what could be more ſurreptitious, 
and irregular, than the conduct of the lords' com- 
mittees in 1678? (and which is, at leaſt, evidence 
in ſome degree, of heir ſuſpicion that they had 
no ground for the report of their judgment, as 
built upon that of 1673.) They report in one 
day *—they never produce the order of 1073 
(which they call a © judgment“), or any one pre- 
cedent contained in it; and would yet 1mprels 
upon the lords, by the nature of their general re- 
ference to it, that it was an adjudication of the 
very point at iſſue; namely, in other words, that 


it adjudged © writs of error, and appeals, to con- 


« tinue in tatu quo, after a diſſelution. 
t ap- 


The reference of 11th March 1678, points only at 
peals, and is a rerence to opinion © 17th March, a New refer 
ence is made as to the mere {ate of the impeachments brug 
up in the laſt parliament, which is a reference tog. i; 


that 
made 
after 


( 76:3 


if the opinion which they communicate offi- 
ciouſly as to the Law of impeachments, though 
it is not referred expreſsly, even by them, to that 
Udgment in 1673, muſt be taken to have been 
comprized within the effect of it“, ſurely it 
became them to lay the Judgment itſelf be- 
fore the Houſe, in order to have that point a 
little better underſtood. 


In truth, nothing is more certain, than, rf, 
that by the Judgment in 1673 a new Law was 
made reſpecting writs of error, and appeals, 
ater a general prorogation. Secondly, that after 


# « Their Lordſhips, upon peruſal of the Judgment of 


« this Houſe of the 2gth March 1673, are of opinion, That 
«in all caſes of appeal and writs of error they continue, 


« and are to be proceeded on in fas guo, as they Rood at 


the diſſolution of the laſt Parliament, without beginning 
e 2926, The Judgment and proceedings being large, 
Hare omitted to be repeated, the Journal of this Houſe 
being ready wherein that Judgment is entered. | 
* And upon conſideration had of the matter, concerning 
6 723 {tate of the impeachtnents brought u, from the louis 
Commons the laſt Parliament, and al the incidents 
N Ara thereto, their Lordſhips find, that the five Lords 
* who are in the Tower, are upon A impeachment z 


*and the other Lord is impeached with ſpecial matter 


« aſſigned. 
And their Lordſhips are of opinion, That the diſſolution 
* of the laſt Parliament, doth not alter the ſtate of the In- 
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a diſſolution, they were ſtill conſidered as deter- ö 
mined, and abated, without an idea that, by | 
this Judgment of 1673, the Lords had affected 


that queſtion. 


For this I take the word of Lord Eile, in 
two Manuſcript works evidently written before ö 
1678 and after 1673. They are works of me- | 
thod, and ſyſtem, intended tor poſterity, and ] 
written by the moſt enlightened ſcholar in his | 


profeſſion. A more diſcriminating head in the 


- 


arrangement, and application, of ſcience never | 


bleſt the world. 


He could have no bias in what he wrote, 
and it is written without reference to the analo- 
oy between Writs of Error, and Impeachments, 
which analogy had never ſtruck H as retulting 
from the Judgment of 167 3. 


In 1 Ventris, 31 Eaſter-Term 1669, it was held, That 
a Writ of Error returnable the next Parliament, was not good; 
4 


and that no ſ#per/edeas even to à certain day, if remote, could YN 
ever tie up the Courts below. It is curious, and very inter- 


. * 
11909 
DINLUY 


eſting, to ſce the uniformity of this great man's oh 
upon the ſubject before us. Anonym. 1 Te, 207. He 
ſays, in his judicial character“ It has been taken, that 3 
« prorogation determined a cauſe in Purlianzmnt;”— but the 
Lords have lately determined othierwiſe. The date of this 
Report 15 1674. 

I 3 His 


Was the 


ken fe 
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His propoſitions are in ſubſtance theſe: . that 
« before 1673, writs of error, unleſs continued 
« by ſpecial prorogation of thoſe writs, abated at 
common law, in the enſuing /e; and he 
denies the legality of a /#per/edeas upon a writ of 
error when there is no parliament, or of a ſuper- 


{das directed by the lords, pending a writ of 


error „ fill the next parliament, becaule (he 
« fays) there is no certain time when parliament 
« ſhail be ſummoned, peſſib iy not in ſeven years; 
« and the ſuperſedeas, if indefinite, would be an 
© intolerable delay to juſtice: that he had 
« known it fo determined by the lords in 57s 
« preſence, when Bridgman was keeper; which 
muſt have been between 31 Aug. 1667, and 
the 17th of Nov. 1671 :—that lately it had 
been reſolved by the lords, upon the view of pre- 
edents, (alluding evidently to the order 1673, 
when he was chief juſtice,) © to conſider the writ 
* of error, after a general prorogation, as in 
* force.” Many of tho/e precedents he quotes 
iumfelf, though for other purpoſes; and he adds 


others of a ſimilar import ;— that after a difſo- 


lation of parliament, writs of error, and appeals, 
completely abate * ; that no remittitur of the 


* This was /azv before 1673, as well as after it. In Dethie 
md Braabura—Sir 1. Raym. p. 5. Hilary term 1660,—it 


as the very point adjudged.—As a general propoſiti n, ic is 


en for granted. 


T L « record 


e 


—— —„—ꝛ —-—-—D'0— 
- — - 
- 


„„ 


& record is neceſſary, but the ſuggeſtion i; 
= enough in the court below ;—that- he has 
«© known it often fo ruled.” 


I rely more upon this dire aſſertion of ſo able, 
ſo correct, and ſo honeſt a judge, for the law, 
and the fact which he affirms, than upon all the 
numerous 7eporters to the ſame effect; —eſpeci- 
ally as hey are in general confuſed, and as the 
hiſtorical parts of them, upon this topic, are too 
often either inaccurate or miſunderſtood. 


There is not oNE inſtance the other way. 


What pretence, therefore, could exiſt in law, 
to act upon the writ of error and appeal, (at 
any one moment before“ the order of 1678,) 
after a diſſolution of parliament ? 


But it may be ſaid “ how can prorepaticn 
ce be diſtinguiſhed from diſſolution, in its effect 
« upon riss of error, and appeals ?” 


* The two long arguments which are given to the Far 


Danby, are ſo full of error in fac, that it is impoſſible he 4 


could have delivered, or publiſhed them, as we find them. 


He ſays, for example, „that Lord Hale reſiſted the order 
« of 1678, upon the bench ;” and even tells us what he ſaid 
in defiance of it; though Lord Hale had been dead more 
than two years, when the order was made. 


the 25th of December 1676. 
The 


He dicd upon 
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but it has its root in the conſtitution. 
that when the lords and commons are di/olved, 
the court of judicature exerciſed by the lords, 
is terminated, and the revival of parliament 
forms a new court of the lords in parliament ; 
nor can any one reaſon of principle be aſſigned 
for diſabling the lords to continue heir pro- 
ceedings on a bill, which does not apply to them 
in judicature. It is true, that as to the com- 
mons, they may be different men by the new 
return, but the lords are the fans, except the 
lixteen elected peers; and except as to new 
peers, who may at any time be called up to the 
houſe, It is no leſs true, that in prorogations, 
tie ſuit may be equally retarded ; but the delay 
of prorogation is never indefinite upon the face 
of it, as it names à day for the next meeting. 
Indeed, I take it, the indefinite period of this 
Interval, between one parliament and the next, 
"1s a forcible ingredient in the policy of that 
aw, which abated every thing judicial by a 4i/- 


ſuution. Lord Hale's reaſoning is always forcible 


on this topic, and he gives many illuſtrations 
ait“: — When the houſe of lords iſſue a writ 


It is ruled by Lord Hale, in his judgment 1673, Ce/ten 
ng dedgericke —That if the writ is teſted at the laſt proro- 
uon, returnable at a day certain, and a term does not inter- 
Me, it ſuperſedes execution; but econtra, if a term in- 


rpenes. | 
T2 | of 


The anſwer may be deſcribed as technical, 
It! 18, 
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of execution upon the original judgment, they | 


do not make it returnable in the next parlia- 
ment, but returnable in chancery, or in the court 
from which the appeal or the writ of error iſſued, 


for prevention of delay. It is now eſtabliſhed law 


(with a view to the {ſame policy of preventing 
delay), that if, between the tete and the return 
of a writ of error, a term intervenes, execution 
proceeds, 


In ſhort, this guard againſt the delay, 1s one 
great feature, (and ſurely it is a liberal one,) 
that protects even a party in a civil action, who, 
by the judgment of an inferior court, has ob- 


tained a right. 


But another analogy has been aſſumed, whic! 
is between errors, or appeals, and impeachmeuis, 
and here more is meant than meets the car in th. 
words of the judgment 1673: For we are /% 
told That judgment was formed in part, up0" 


ce acculations in parliament againſt culprits 0! 
« ſtate, The anſwer, therefore, is a little wider 
ce than the queſtion ; and adds, © other buftnc 
ce in judicature, which takes in impeachinen- 


1118 c! f * . 
cc as another judicial proceeding. The main di 


« ference being this — That in judicature, 0% 
« lords are the ſame court, but in legiflatute, 


n 
as 


1; intl 
c the commons may be different; a dutch 


£ +nA'rpfY , 
+ * GR 11 


( 


« taken by Lord Hale himſelf. It is true, that 
« ſpecial orders do appear to have continued 
« ſome of thole proceedings, but that was only 
« for precaution ; and if the power to continue 
« an impeachment be once admitted, the want 
« of Special order will not weaken che right of 
« demanding its continuance.“ 


Upon my word, Sir, the refinement of theſe 
analogies, out- refines all the * quibbles of the 
law; but a few words of plain ſenſe will 
mark the difference. In writs of error, the 
mere law is upon the record; and there is 2 
evidence begun, which is to be continued. In 
appeals, os is, or may be, matter of evidence; 
but there, from the very nature of the ap- 
pellant court, vivd voce evidence could never 
in that ſhape have been delivered to them.— 
But upon impeachment, the lords h2ve taken 
evidence vid d voce; and can it be ſaid - that 
proceedings upon that evidence, well, or ill re- 
corded, or not recorded at all, but in their me- 
mories, after an interval of ten years, can be at 
all reſembled to any part of their appellant ju- 
riſdiction, except in the general inconvenience of 
delay; and which, I apprehend, was a main 

ingredient of the common law, that abated an 
| appeal even after prorogation. 
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But another anſwer is, which has in part been 
anticipated he accuſer is no more. Every one 
of thoſe who impeached may be out of the next 
parliament; and in that view the analogy from 
legiſlative proceedings appears to me irreſiſt- 
ible. A judgment upon evidence is to be exer- 
ciſed by thoſe who may be abſolutely new to it; 
and cannot, therefore, give their predeceſſors 
credit, for their floating memories of any one 
fact, or impreſſion, even if thoſe memories could 
be reached, | 
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LETTER THE SIXTH. 


Horum Vnplicitas miſerabilis ; his furor ipſe 
Dat veniam ;—ſed pejores, qui talia verbis 
Herculis invadunt, et de virtute loquuntur, 
Sed quando uberior v:7/2rum copia ? quando 


Major avaritiæ patuit ſinus ? 
| JUvENAL- 


SER, 


F ſtreſs can for a moment be laid upon the 

« /alutary conſequences of the order, in what 
« befel the Earl of Danby himſelf, who, as it 
has been argued, was the main object of this 
public ſpirit, in the commons, let us examine 
the falls upon record; frft, as if no attempt had 
been made by his perſecutors to implicate him 
vith any part of the infernal clamour againſt the 
popiſh plot ;—-and then, with a view to their uſe 
of that plot, as criminating Him. 


can venture to aſſert, upon a deliberate view 
ck the ſubject, that almoſt every meaſure adopt- 
©! 2painſt him by the commons in parliament, 
before 
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before and after the reſolution of 1678 (levelled 
allo at bim, as well as the catholic peers), was 
an outrage even upon the forms and the decey- 
cies of juſtice; in a houſe of commons too, a 
thoroughly packed by the Dake of Monmouth, 1; 


the firſt parliament of 1685 could have been by 


king James. 


For example—they accuſe him of tregſor, as 
reſulting from a charge, which, if true, does not 
conſtitute that offence. This, indeed, had pre- 
cedent for, it in the perſecution of a better. man 
(Lord Clarendon) ; but that precedent was ini- 
quitous. 


In one of the conferences, to juſtify a gl. of 
attainger againſt him, if he ſhould not appear 
upon a given day, Minnington has theſe words: 


« This is no flight of innocent Moſes from the 


« Egyptians, but of guilty Cain. Sachevere! 
ſays, © Itis but a bill of ſummons, to keep him 
« from perfecting his tregſons abroad.” 


* By the way, this eminent parriot, between Dec. 1675 


; — . . o "7, 
and Dec. 1679, received for his good ſervices to Louis AP. 


/ 


Juſt zoo guineas ; anda part of that ſervice expreſsly (which, 
it ſeems, Montagu was to manage) was, © to ruin Lord Dane 
« by,” In the liſt which Barillon ſends to his king, having f 
mentioned Harbord, he adds, “Qui a beaucoup contribue « | 
% la ruine du Comte de Danbi, 500 guinecs.” D alrymp oh 


Appendix. 


( 


! They prejudge the juſtice of the Court (be- 
2 bee which they accuſe him), upon the legality 
5 | of his defence ; affirming to that Court (by way 
. 0 © © privilege,” I ſuppoſe, yet in round, and Ja- 
„aal terms) that his plea “cannot be received,” 
as i 
by B But nothing, in the whole tenor of their per- 
W tcution, is more an inſult upon the feelings of 
Wn, chan what happened as to his plea of the 
= , pardon, compared (ad homines) to their own 
18 W codukt in vindicating the impeachment ;— 
re- 8 | ; 
= 3 We can take every article of 1t for granted 
i MW © (i che Lords), but it amounts to no tregſon. 
1 Hear us, however, to that point. (tay the 
1 of Commons) before you determine it.” 
car Vet when the pardon is pleaded (as to which 
ds: they had been themſelves cautious enough to 
the examine precedents, and could only diſcover, 
ere; that in fact the King had never made this »/e 
him of his ris bt), they are in a rage againſt the 
955 for appointing an early day upon which 
25 tat plea ſhould be heard; they demand an im- 
mw mediate Judgment upon it, which is dictated by 
hich, WM (bein; and threaten with all their ſulminarec 
Dar ol "engeance, the advocate or friend of the Earl, 
hs char fall dare to ſupport his plea at the bar of 
ele de Court, who are his only Judges, and who 


dave ordered that he , be heard. 
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When the Earl complains of this to the 
Lords, they aſk the Commons if ſuch a vote 
had paſſed ;—and receive no anſwer ! 


The diſunion of the two Houſes upon other 
topics, and their union upon this legal continu- 
ance of the impeachment after a diſſolution, 
have been ſtated with an air of triumph 1n the 
debate; as if, in the firſt place, it were a fa 
clear of any doubt; and as if, in the next, it 
proved the force of truth, which could ſo unite 
theſe competitors, when ſuch an eſſential point 
of the Conſtitution was at ſtake. But there 1s 
no ſuch fad, and there could be no ſuch i in. 
ference from it. 


The Lords begun with ſpirit, but they were 
intimidated in the end by the popular flame, and 
their conceſſions, before they legiſlated this Or- 
der, as well as after it, were evidently obtained 
by dureſs upon their will. Of their puſillani- 
mity, the Journals have recorded ſeveral glaring 
proofs. 


For example, they attempt a compromiſe, 
when the Commons are goading them to the 
impeachment, and refuſing to let them hear 
the defence in bar: — They recommend his ba- 
niſhment, and ſend them a bill for that pur- 


poſe, to w hich the Commons reply 1 in a Bill of 9 


attainder, 


In 
wicke 
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Duke 
the C 


nagen 


Where 
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. 
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attainder, if he ſhould not appear upon a given 
day: The Lords are terrified ;—they paſs the 
Bill;—and it obtains the Royal aſſent. 


In one of their conferences, 12th April 1679, 
they meanly congratulate the Commons upon the 
point they had carried in this very doctrine of 
continuing the Impeachment, as if they had 
helped them to it; which unqueſtionably was 
true. The Commons anſwer with more ſpirit, 
than veracity (but ſpirit is often better—in po- 
tics), © That it was a Right for which they did 
not thank them, founded upon the courſe and 
© uſage of Parliament!“ - lendidè mendaces. 


In this conference Lord Shafteſbury (the 
wickedeſt, and the ableſt of incendiaries) takes an 
active part z— he contradiẽts the Lord Privy 
deal z takes the popular ſide (with his tool the 
Dube of Monmouth * at his elbow) in favor of 

the Commons, but with ſome degree of ma- 
' nagement, as he was then tampering at Court, 
here he and his party, then moſt inveterate 
enemies to the Earl of Danby, upon the 21ſt of 
nat very month, were admitted with open arms 
into the King's new Council. What hopes for 
tne Earl of Danby then? But indeed what juſ- 


They often remind one of the Cardinal de Retz, anc 
ite Duc de Beaufort. 
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tice was ever done to him for an impriſonment 
five years in the Tower, without proſecution, 
< thoſe who turned a deaf ear to his demand of 
it, and puniſhed him in part without hearing 
2 by the impriſonment itſelf, | 


But is it unfair to mark, with how much «dr. 
ingenuity they delivered him up to the rave of 
the times, (little ſnort of a national deliri: un) 
againſt the , deſign, that political fable (of 
Lerd Shafteſbury's contrivance, as it is generally 
dener d), which began, continued, Fe ended 
in a ſyſtem of the moſt complicated perjury that 
0 of juſtice ever ſanctified, and of murder 
the moſt atrocious that ever had the maſk 
judicial ſolemnities? 


But let us take the impeachment itſelf, and 
read the fourth article of it, which imputes to 
him - That he is Popiſbiy affefed, and hath 


« tratteroufly concealed the late horrid pn — 


« that he hath ſuppreſſed the King's evidenc 
ce and hath diſcountenanced the witneſſes.” 


In the very firſt reaſon againſt even hear; 
him upon his pardon, the Commons tell thc 
Lords—< That His uſe of it, and the long pro- 
ce teſtation by which he introduces it, ar 
te aſperſion upon the King, as if his Mae 


i 


« had commanded or countenanced his crimes, 
185 particular, 
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« particularly that of ſuppreſſing and of diſ- 
« couraging the diſcovery of this plot.“ 


If it be faid, (and it may in part be ſaid with 
tuth,) that all this was thrown in as an “ auxi- 
« Jiary, but the main offence was the ſale of 
his maſter's honor, and regal truſt, proved 
« againſt him by his own Letters ;” what a foul 
character does it give to this proſecution, that 
i: ſhould have been fo tainted by thofe invidious 
topics, and prejudices, for the purpoſe of height- 


ening the popular odium to which he was then 


devoted! 


In truth, all the other articles (except that 
eſpecting the ſale of the Peace) are ſo looſe, and 
ſimſy, that not only the Lords did right in re- 
foling to commit him *, upon charges, which, if 
true, were no treaſon ; but as to theſe oer arti- 


Ces, might have refuſed to act upon them, as 


having no ſolid ground of any kind, even for the 
narge ot miſdemcanours. 


. . : pt 9 
It is curious to obſerve, that in Mr. Poule's F 
IIA > | * 
aculing ſpeech to the Commons, he charges 
wm 
Vet the ſame Lords paſſed a Bill of attainder, to make 
lm appear, though at firſt they would not commit him. 
nis gentleman has the honor to be much diſtinguiſhed in 
de correfpondence between Barillon and Lows AIV, as being 
Sn tac Hg of thoſe who, through the Embailador, were in 
a ſecret 


5 


mim with ſeven crimes; but this © concealment of 


« the Popiſb cdelign” is not one of them. Nor 


ſhould it be omitted, that upon reading two Let- 
ters of this Earl, revealed by Montagu (who acted 
in part* from pique to him for his preference of 
Sir Vin. Temple ), and Letters which convicted 
him of tampering with French money (payable 


a ſecret conſpiracy with France at this very period; and « // 
* ruin of Danvy,”” one expreſs arrangement. For his activity, 
and addreſs in that work, he received, between the 22d of 
Dec. 1678, and the 24th of Dec. 1679, 500 guinecas.— Dal. 
Plato, in his Republic, has puniſhed thoſe wil 
death who took preſents, though to execute a duty.—There 
was no ſuch law for the hig, and Patriots of 1678. 


* ymple. 


* It appears, upon unqueſtioned proofs, that Montagu was 
bribed by Louis AIV, for this proſecution, and received 
money to corrupt the Houſe of Commons, or the leaders ct 
it, in order to animate heir ſupport of it: Barillon Rates th! 
whole deſign, in a Letter of O#. 24th, 1678.—* If be 


* (Montagu) ruins Danby, in fix months, he is to have either 


*« 100,000 crowns in hand, or 40,000 crowns annually, 
«« upon the Hzzel de Ville, or a penſion of 50,c00 crowns for his 
life.“, The deed is done,” ſaid Montagu, in a Letter 
to the King's miniſter at Yer/ailles, dated Oct. 26th, 1679.— 
« Pay me for it !'*—No ticket- porter could have made a more 
cool demand for the delivery of a hare. * It has been cone 
eight months ago, and has coſt me Go, ooo crowns,” —1 
give the ſubſtance of his Letter. 


. i . * = ns 
+ This Abdiel amongſt the evil ſpirits: of 1675, barne 
been told, that « Jeeming to believe this plot, would be // 
. * * a 4 Jr 97 
« found it was a ſcene in which he could not be an actor. 
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one ver to the king, and one of them having at 
the bottom of it, “ this by my order, C. R.) for 


5 the Peace of Nimeguen, the Houſe at once deter- 
L mine to impeach him upon that evidence alone. 
s This, upon the 19th of December 1678; yet upon 
: the 21ſt of that {ame December, in the very arti- 
A des themſelves, drawn up with Montagu's help, 
we find the Popi/h plot, and his concealment of it, 
the made a diſtinct offence of high treaſon againſt 
ity, him; - not a ſhadow of apparent evidence, or 
5 explanation, having preceded this article. 
with 
here The Earl dwells the moſt upon this part of 
the impeachment, with his accuſtomed addreſs, 
: (or he certainly was a man of talents, though 
= neither an able, nor a faithful miniſter,) in the 
rs of Houſe of Peers; becauſe he knew it was the 
$ the moſt calculated for prejudice againſt him, and 
g 1 r his ground ſtrong under him. 
zally, IT. 5 = 5 5 2 
or hi: He mentions a very curious anecdote, which 
cer chat his own ſon, then in the other Houſe, 
73.— WT void for this 4ch article, in order to mark the 
wk | and of zeal which animated the Commons 
1 deinſt him. In fact, it was he, the Zarl of 


h, who had juſt laid Oates's narrative be- 
bee the Houſe, againſt the King's expreſs com- 


av! 
11, and: and Sir William Temple ſays—that he 
. | 3 | | had 
eve 


1 4 OI ww ot 77 * 
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had fallen into the King's diſpleaſure upon that 


very account *. 


if In the very next Parliament, upon a role a 
1 taken from another Court of ſummary juriſdie. bd 
it; tiene Cafigargue, auditque dolos, —Titus _— 85 
(| the moſt infamous of men, is received, and | 5 | 
Wil openly encouraged as an informer againſt ki 
#3 him, F< for eine the diſcovery of the = 
# „ Popiſh plot. This inflames the popular ; 
1 N clamour. a 
1 : mal 
1 1 We mark again their fineſſe in faſtening vr. 
11 1 this Popiſh deſign upon um, when in one of the g aCCL 

if 1 conferences, upon the favorite point of reſiſting . . 
7 the pardon, they expreſs a fear that a ſimilar prev 
pardon will be obtained for the Popiſb Lirds of c. 
_ Wi 
In 1681, Fitz harris, upon his trial, avg 4 that 
accuſed the Earl of being PONY to Goafri)s | tepe 
* 'The King did not believe one ſyllable of this deſign ; and f bel 

yet in the end encouraged an open proſecution of it, as tend- I theſe 
ing to refute the imputation of his favor to Popery.—Ter/-' WM ent 
"Bl Upon the 7th of Now. 1678, the Dude of York tell of / 
a , Barilleb, that he, the Earl, adop pted the ſentiments or Par: ö Out a 
. liament agazz7 popery, te make 7 imſelf popular yet he WY 
| contrived as to be hated by the Commons; and when BH. * 95 
afterwards, cb. 16th, 1679, gives Lord Sunderland à 3 rd 
againſt thele popular fights, the anſwer which that intrigung | > lg 
Peer gave to him is very ſigniñcant “ Vong vor cc in ord 


y» * 8 . - 
& Comte de Dani, Sen / bien trouve.”” 
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1 
murder * (a thing of fage-effe# f, in Lord Shaf- 


at /eury's hands) ;—and though his evidence, 

(which he confeſſed, a little before his death, to | 1 
| have been perjury ſuborned,) beſides many exter- 5 
5 nal fuſpicions, was groſs in itſelf, a bill of indict- 7 
iy ment was found againſt the earl for that murder, "op 
1 upon the very day that he was to appear in the ö 
IA . ä D 5 162 

king's-bench, for the purpoſe of demanding bail wal 
DIL 14 
upon his impeachment. 1 , 
55 . 
1 According to Rapin, the main view of this 4 
_ "1 

proſecution againſt the Earl of Danby, was to 14 

make him give up the king, and the Dake of may 
ine York, whom it was their perſevering deſign to 1 
che xccuſe, and convict in form, as accomplices in 1 
ing the Popiſh plot; an offence which had been it 
ilar previouſly not inferred againſt them (by men 1 

of common ſenſe) but repreſented as inferred, 1 
| from the obſtinate attachment of the duke to | 
"> I fit mercileſs religion, and the king's pecuniary 
-* Wl <pendence upon Louis AIV. He adds, that 
belief in the catholic plot was confirmed by 
1. WM ice letters, which proved the king a corrupt 

gent of the court of Verſailles; and that a fear 
; 55 ef Lord Danby's © diſcoveries,” was given 
„del as the ſole motive to the pardon. 
Al Dal ymple has a curious extract from the MSS. of Lord . 
ning letter Nori h, relpecking this murder :—* A popular fiction wo 
ound Bf 4 as by lly circul: ated, that Godfrey had been ſeen laſt at 11 
> Arundel Horſe; or, as others whiſpered, at the cockpzr ; 1 70 
en " in order that the Dude of Norfolk and Lord Danby might”? 
i a his \emplatical words) ** 79/6 1 Hire from one to the other.“ 
O21 2 
urdef e, who was twin- brother of Oates in perjuries, —“ had 
ö ie body at S: megſet Ice, one of the es in which 
Von refide 


Ile body was, in truth, expoſed, as tony expoled 


* 1 
. { 4 


fJOr » tO the populace. 


E Indeed, 


„„ 

Indeed, the commons embark the miniſter 
and rhe king in the ſame peril; and upon the 
22d March, when his majeſty had appropriated 
the guilt of theſe letters to himſelf, declaring, 
<« that he would pardon him (the Earl of Danh) 
« ten times over, if it ſhould be required ;” they 
put a very unexampled, but a very juſt, affront 
upon him, by taking not the leaſt notice of it“, 
and proceeding directly to their demand of 
Judgment. 

Burnett, who gives the faireſt, and the moſt 
rational, account of theſe crooked politics, that 
is to be found in the hiſtorian's page, truly diſ- 
tinguiſnes between the real import of Dani's 


letters, and that wild ſuppoſition of the © P 


ce plot, as lurking at the bottom of them 
a bottom “ deeper than &er plummet ſounded,” — 
if the Popiſh deſign could be found in it.— He 
repreſents them to have been letters that ſhovld 
have ſtimulated the commons, the peers and tie 
public ſpirit of all parties in the kingdom, united 
as one man, into new laws againſt popery ; in- 
ſtead of driving them into wicked, and prepoſte- 
rous accuſations of innocent men. 


Coleman's letters formed a direct evidence ot 


the general deſign to favor popery :—They were, 1 


* Unexampled inſult on hy 88 of the King, in thet ton 
defiauce which accompanied t protection, {UE 
ſentment of the commons . him, Whi Ws their legal x 
ers could enable them to enforce. | 

+ If any man after Burnet's account of Oates can Wy 
one ſyllable that he ſaid or {iy ore, he mult believe that 5 
himſelf is the worſt of men: — there is no other alte 


om 
accu 
proli! 
cum 
Arcu} 
15 
cruel, 
the te 
the k1 
ſion, | 
ſame 
moſt 
could 


(9 
. a forced conſtruction, received as proofs 
{a ſvſtem in which the Earl of Danby took 


1 3 and his letters gave more alarm 


when compared by falſe analogies to thoſe of 


Coleman : But this iniquity had a further extent. 
The correſpondence of both, viewed as parts of a 
deliberate plan, was, by a more cruel outrage, 
tortured into evidence of the © Helliſb plot, 
(s it was called,) not only agaiaſt themſelves, but 
xcainſt every catholic, whom the intrigue of the 
leaders in oppoſition would ſelect. The perjured 
Oates was always at hand, and in the ready fiction 
of his brain, would accuſe any catholic at a 
minute's warning, of an intention to murder the 
ing, &c. which intention had been long known 
t0 lam: the acculer, though hitherto wicked 
from the public ear. Indeed, it was enough to 
accuſe in the lump, credulity often ſparing his 
prolific invention the taſk of a derailed * and cir- 
cumſtantial falſehood. 
duenſator erat, qui verbum dixerat, Hic eft !” 
The fallacy, or deluſion of the parties, in this 
cruel, and ſanguinary fiction, was to confound” 
ne teſtimonies which appeared in proof againſt 
the king, and the catholics, (who were in collu- 
ſon, though upon different views, for the eſtab- 
"ment of popery,) with another deſign of the 
moſt atrocious nature that human depravity 
could either admit, or invent. It was in proof 


Oates's diſcoveries conſiſted of ſo many particulars, that, 
on that very account, thouga two thirds of them were faljt- 


fed, it it was chought « above invention”? to have invented the 


bole. - Burnet, 
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upon the view of Danby's letters, that Charlie 
the ſecond was enſlaved, in general, by his cor- 
rupt avarice, to a catholic prince, and a bigoted 
catholic, who hated proteſtants, and proteſtants 
of this kingdom the moſt.—lt was in provf, 
upon the view of Coleman's * letters, that a ge- 
neral deſign had been ſet on foot by the cathy. 
lics, to favor their own religion—to eſtabliſh it 
it they could. 

Oates, in his written paper, delivered, after the 
revolution, to the houſe of peers, repreſents 
« the Earl of Danby's letters; to have con- 
firmed the general credit of his evidence. 


I forbear to ſay any thing further of the popiſh 
plot, either taken by itſelf as a mark upon the 
times in which the order of 1678 was iſſued, or 
as being cloſely referable, through the catholic 
peers, to the view, and motives of that order; 
nor will I touch, in this place, upon the inhu— 
man uſe that was made of it in the caſe of L 

Stafford, c whoſe noble blood, having been ſhed 

« in ſupport of it, has given a force to thi 
e precedent, which no later authorities could 
« have ſhaken.” 


This rope of eloguence (but which I | 
from a very able man) admitting really no it- 
rious anſwer, and in one's cloſet rather tempting 


„This unfortunate man, who was executed, / cent, Ge 
nied in his lateſt breath every tittle of the evidence, by i 
which he ſuffere l. — Oa cc, and Bedlce, had been the unn. 
againſt him; as they alſo were againſt many others, NQ wes 
executed after appealing to heaven in a manner eq vally folemn 
againlt theſe perjuries. 
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one's ridicule, is put here as one proof, © that 


« al] which giiftens (in that aſſembly) is not 


_ 


0 gola 
By 5 fide of it I would place the congenial 
eloquence, and reaſoning, of equal abilities, which 
ifſifted in © ſhedding chat noble blood,” as a ſa- 
crifice to the order 8 1678.—«— Under favor, 


« what is once upon record in parliament, may 


— 


© at any time afterwards be proceeded upon: It 
© 18 2 ſudden objection, but I conceive it hath 
© been often done. 


- 


Lay 


« However, in a caſe of this nature, when 


— 


* the /ife of the fing hen our 6wn lives —and 
« our natiou—and cur religion, lies at ſtake, 
] hope you would make a precedent *.“ 


But after all, are ſuch times, and ſuch pro- 
ceedings, and ſuch modes of argument, as theſe, 
no ſtain upon the order itſelf? Are they un- 
connected with it? Are they only abuſes of a 
egal power? - Or is the whole ſyſtem, an abuſe, 
including this pretended judgment as a part 
of it? Has it not been proved an aſſumption of 
egal power? —And was it not the view of that 
alumption, to uſe political intrigue in the moft 
vious form it ever had worn that of a fan- 
eunary perſecution, fed, and cheriſhed by a po- 


pular clamour ? 


* derjeant Maynard, as one of the managers ;—a revered, 


| #2 a very honourable name! but his accuſtomed aG/zty, as | 


well as zemper, deſerted him on this trial. 


pon ſeveral of the convictions a ſhout of joy rung 
rough the court. 
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Bur net has com preſſed his character. 


( 94 ) 

If it be ſaid, as I have heard, that, 
the times were equally infamous, and more cruel, 
— ſuffer me to controvert that ſuppoſition. 

The Campaign, as it has been called, is an ex- 


ecrable part of James the ſecond's inglorious, and 
wicked, reign; but it is more to the perſona! 


in 1683, 


than a re proach 


What are 


odium of Jens, and the king, 
upon the general ſpirit of the times. 


the ſavage, and brutal incidents of the weſtern 


commuſiion, to the murder of innocent catho- 
tics, preſudged by the parliament, and the peo- 
ple out of doors“, in a delirium of cruelty ;— 
the inſcrnal ScroggsF at their head, who, in his 
judicial feat, butlied the witnefſes—repreſented 
the guilt, as requiring no proof—aſlſerted that 
catholics, who were upon the ſide of catholics, 
had not the ſame credit with proteſtants, who 
were againſt them—and gave them, when con- 
victed, joy © of the mayſes that were 10 be ſung 
© for them!“ 

Severity againſt the rebels was juſt. The 
cauſe had no iniquity ; though in multiplying, 

* «« Thoſe who are ſubjected by mu/titudes to wrong, are 
« deprived of all conſolation :—they fecm deſerted by man- 
ce kind, and overpowered by a cont {piracy of their whole ſpe- 
205 cies. Mr. Burke S Rejiections 07 He e il Fr. ane 

But what are multitudes aione, to mu Utu des trained in co! 
mitchief, by political incenciaries, —arme+( with ary/ocratico!, 
and Judaic cial powers — familiar to the 22 of per, , and im- 
pretied with an idea that even e INNOCENT (if it was cat 
blood, was only to repay in kind, that general intention 7 the 
catholics, to murder every good proteſtant, which, though 
never proved, it was not /afe to ditpute ? 

+ Wicked, ignorant, and poor, are the epithets, by Which 
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or in ſelecting executions, and in the mode of 
coavicting priſoners, extreme injuſtice, and cru- 
city were diſplayed. 


« But in the popular ferments of 1678 and 


« 1679 originate our liberties :—and was it not 


« this period that gave to us the haveas corpus 
« ? 


[ agree, that a nobler ſecurity for perſonal 
freedom cannot be found, than in the acquiſi- 
tion of that law to the efficacy, and ſpirit of the 
writ, which had been ſo often eluded. Nor am 
| cold in admiring the 551 of exclufien, which 
paſſed the lower houſe in nor do I at 
all deny that zſurpers make very goed laws,— 
Richard for example, and Cromwell. But in a 
compariſon between the times we are now com- 
paring, what praiſe can be given, or I ſhould 
rather ſay, what praiſe can be refuſed by this hap- 
pieſt of all periods for liberty, the age of 1791, 
to the biſhops (an order of men ſo often calum- 
ated), for the patriotic ſtand made by hem 
againſt the di/penſing power * ; which they, and 
tne public ſpirit of the kingdom, cruſhed under 
their feet? Upon the rock of that reſiſtance 
vas built the revolution. It was one of thoſe 


* In the ſecond Lord Clarendon's "Ys we have a curious 
t of Zefreys ; — and characterittic of all ſuch brutal tyrants, 
WN0.in the hour of peril, and in the act of duplicity, or of 
Ume-1 erving rev olt, often give themſelves an air of public 
Ari » Which they keep in countenance by the ſame unpoliſh- 
manners that accompanied their better fortune, — 
Waen he ſaw that King James was ruined, he called Wright, 
* chief juſtice, “ a beat; the other judges, “ 4nawes and 

%. He was av erfe to this trial , was an honeſt man — 

"judges were, moit of them, och cui ſufficeret ſa vus 


hilt 7 
[4 Pulty * 


4, ac rubor, quo /e contra pudorem muniebat. 
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„ 
exalted precedents, in which (as in the caſe of 
general warrants), practice, with a colour of 
uſage reſulting from its age, and uniformity,— 
but againſt the eſſential principles of lau, was 
reſiſted by the energies of the conftitution—by 
the common ſenle, and feelings of men. 

As to Mr. Juice Blacgſtone's panegyric upon 
1678 and 1679, the uſe made of it in our de- 
bate, convinces me, that Whigs are more pe- 
nerous, now, than I have known them, 1n that 
aſſembly, heretofore; and will accept of a 
help which their adverſaries in political theory 
may Offer to them. But if © Blackſtone's Con 
ce mentaries, in a political view of them, (take 
for example his account of the Revolution) conſli- 
tute part of that library which your friends the 
ariſtocracy of the Hhigs are to conſult, I would 
ſay, as Tully faid to Pompey “ Optimativus 
« juis nibil confido.” The time was, that in 
a debate upon ſuch great queſtions as thele, a 
writer ſo prejudiced upon conſtitutional topics 
(to ſay no worſe of it) would not have met with 


any quarter from the perſon who quoted him 


as an auxiliary to his argument, 


But it is not the opinion of an elementary, I 


though ingenious, and uſeful writer upon law 
that can overcome the obvious inference irom 
hiſtorical fact, and record; even if the paſſage 
warranted the purpoſe, for which it was quoted. 


Mr. Juſtice Blackſtone gives to the period ot 
1679, the character of an age preſenting as good 


1 1 5 1 

a theoretical conſtitution, as we ever enJoyeu : 
3 ee, 

formed, however, of the good old materials, WH 
N 
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in general the madneſs of the times had ſpared; hk 
for except the habeas corpus act, Jam not aware 
of a ſingle buttreſs added by em to the tenement 
left them by their anceſtors“. 

Having ſaid this of theoretical perfection, he 
admits an infinite number of practical oppreſ- 
ions in the period that followed 1679: He 
calls indeed the whole reign, ſanguinary, turbu- 
ent, and wicked :—nor of his theoretical perfec- 


tion, as it ſtood in 1679, does he repreſent the i 
order of 1678 as a part. i 
As to his theoretical perſection, accompliſhed in 7 
a 1679, I cannot agree with him ; and I appeal, . i 
n Sir, to you, Whether an abſolute right of laying | bl 
Ui aide parliaments was not a theoretical imper- [3 
ould fetion with a vengeance. It was practical op- | . 
14 5 prefion too; for the laſt zbree years of that reign. Fl 
mn WM | ould alſo beg to aſk of you, if the want of a j 
ſe, ; W ficient guard againſt the incurſions of a diſpenſ- 
opics WY iy power, habitually exerciſed from the earlieſt 
_ ess of the government, was not another imper- 
| 


ſection . | | , N | 
as to his practical opprefſion, the whole pro- 
"tary, Ceeding againſt the Earl of Danby, at whom the 


aw n | 
n Ja order of 1678 was levelled, and the order itſelf, [i 
from IE; &, . 8 | K 
ka onſtituted glaring parts of it. | 
aſſage | 
uoted. Im aware, however, of a merit which they certainly 
1 of m removing fome of the old appendages to the caftle ; 
10d 00 "ch had been kept up for ſtate, and were become dangerous 
good de tenement, [See the act for the abolition of military 
wed; WW © of purveyance, and pre-emption. ] 
hich + © But 
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But after all, there is extreme fallacy in the 
argument, that credit is due to à particular 


meaſure, which is queſtionable in itſelf, to ſay no 6 
worſe of it, in times of the moſt violent faimn, i 
to ſay no worſe of hem, becaule in thoſe times 

good law was made. = 

The writer of Hiſtoric Donbts upon the fa- 55 
bulous, and theatrical, monſter that has been TY 
made of Richard the third, had better arguments « 0 
for the check which his ingenuity gave to this Pee 
exaggerated picture, than ariſe from the good Outy 
laws which that uſurper made. 

But, on the other hand, if a law is made, In 
which is declaratory upon the face of it, and the fn 
legiſlators are the only witneſſes in its favor, let candl 
it be ſuppoſed, that I diſcover them to be cor- 0 th 
rupt, and ſanguinary perſecutors of the indivi- G # 
dual, at whom that law is pointed. Can I put * 


faith in it * ?—If in the motive, and w/e of the 
meaſure, I diſcover nothing bur ſelfiſh opprel- I 
ſion, I ſuſpect the meaſure itſelf—if I perceive 
trick in the mode of bringing it forward, and preci- 
pitation in the / ime given to colourable enquiries; | 
but above all, if I diſcover an abſolute falſebocd iN 
the recital, and can prove, that in the ſingle ground 
alleged tor it, there is not a colour of wr hich j 


* „ Inter arma / ut leges,? applies itſelf to 5 1 civil Wa 
in the field: but the politic © diſcord, which is upon d 
verge of a civil _ ts guiltier fill. Among rhej 
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„ 
more {till if J ſee it refuted by irreſiſtible ana- 


logies, and principles of Law, I turn from it 


with ſcorn, and refuſe my allegiance to it. 


| have here ſuppoſed the Order of 1678, 
made in ruth by the Houſe of Commons, that 
is, by their influence upon the Houſe of Peers; 
a concluiion which I would reſiſt, if I could. But 
« Focrates,” and “ Plato,” the Commoner, and 
Peer of that age, mult forgive me, if © Truth” 
outweighs both of them in my eſteem. 


Indeed, as to the Peers, it ſeems a mea- 
luring caſt between the option, which I may, in 
candor, indulge to them, of this paſſive obedience 
to the Commons, in framing the Judgment. — 
or of its original ſin; as it ſtands upon ground, 
wich is moſt inſidiouſly alleged, and which 
ey muſt have known to be falſe. 


J have the honor to be, 
SIR, 


With great reſpect, &c. 
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LETTER THE SEVENTH. 


— ſublato jure nocendi. 
Hog acz. 


IX, 


bx HE influence of this Order and Judg- 
ment upon Courts of Law,” has been 
adduced as a powerful argument for the Ie 
authority of it, or, at leaſt, before the Order of 
1785 had iſſued. In particular, the Earl of 


cc 


Danby's long impriſonment has been quoted 


as proof, that it was an Order built upon 


ſound principles of Law, or that it was made 


impregnable againſt every law, but that of 
Parliament, by ramparts of the Conſtitution; as 
it met with ſuch reſpect from the Judges in He. 
minſter ball upon that Earl's repeated applica- 9 


tions to them for Sail. 


Above all, and with more plauſibility, the Re- 
port, in Carthew, of Lord Saliſbury's fruitleſs pe. 
tition for diſcharge, or bail, to the Court of Ring 


Bench, after the Parliament, in which he ha 
| been 


(CE. 


udg. 
been 
legal | 
ler of 
71 of 
uoted I 


upon 


made 


vat of 
n; as 
Me- 
plica- | 


he Re- 
eſs pe- 
King 
1C had | 

been 
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deen impeached, was at an end- ter the Order 


if 1685 had iſſued and after the Revolution, 
has been preſſed as a deciſive teſtimony in favor 


of the doctrine, e That impeachment is never 
« terminated by the diſſolution, or the natural, 


t and regular end of the Parliament, in which 
« it was begun.” 


| This Letter will contain my anſwer to ſuch 
parts of the objection as confine themſelves to 
the period between 1678 and 1685: the next 


vill take up, and cloſe, the diſcuſſion of Car- 


thew's report. 


Before J addreſs myſelf to the application for 
bai] in this earlier period, I beg leave to remind 


you of a memorable faF, and precedent, which 
intervened between the date of the Order, in 


1678, and the Earl of Danby's firſt application 
to the Court of King's Bench for bail; though 
alter Lord Stafford's vain petition for it in the 
ame Court—after his trial—and after his ex- 
ecution. 


This fact, and precedent, will evince, that 
Courts of Law held the Order of 1678, as hav- 
ing no legal weight, or credit; and, at leaſt, as 


| lorming no general authority, which could bind 


tne regular juſtice of the kingdom. 
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I allude, Sir, to Fitzharris's trial in the Court 


of King's Bench, upon the 27th of April 1681; 


—to the arguments upon the diſcuſſion of his 
plea ;—to the point which he aſſumed, and the 
Attorney-General admitted ;—each, in a different 
mode, completely diſcrediting the Order of 
1678. | | 

It is well known, that he was impeached by 
the Commons, in order to be ſaved from an in- 
dictment, and reſerved ultimately as another 
Titus Oates, with a view to the further attack 
that was in train againſt the Duke of York ;— 
that his impeachment was rejected by the 
Lords that complaint was made by the Com- 
mons againſt that meaſure, as ** an obſtruction 
< to the juſtice of the kingdom; that all were 
menaced, who ſhould proceed againſt him at law; 
that he was indicted, however, after the diſſo- 
lution of that Parliament ;,—that he was ar- 
raigned upon this indictment, in the Court of 
King's Bench, and pleaded in vain a “ depend- 
© ing impeachment ;”—that he was convicted, 
and executed. 


Burnet ſays, that his plea failed him, becavſc 
his impeachment had been rejected by the 
Lords. But the hiſtorian is deceived ; and it 
was, in fact, refuſed upon the ſingle ground, that 


his allegation of the depending impeachment, 
| pol 


6 . 


(a9 2 


upon which he relied, in bar to the indictment, 
was formally incomplete ; the Judges gravely 
inliſting, that as to the Fact ilſelf, or, in other 
words, the ſulſtance of this plea, they had no- 
thing to do with it. -A paradox, grounded upo 
the moſt abject fear ! | 


But upon the validity of this plea, either in 
ſorm, or ſubſtance, I ſhall hazard no opinion; and 
have recourſe to it for a very different purpoſe ; 
that purpoſe will ſoon unfold itſelt, and, if J am 
not much deceived, will {trike the reader as an 
object of his peculiar attention. TI 


It is, amongſt other topics, thus argued by 


Villiams, the leading counſel for the culprit. 


« It appears plainly upon the record, that 
this Impeachment was depending before, and 
it 4925 not appear but that now the Parlia- 
« ment is in being. I take the ſubſtance of 
our plea to be this: Here is a perſon im- 
peached in Parliament, by the Commons, for 
© High Treaſon, before the Lords; and, for 
* aught that appears upon the record, that 
Parliament zs in being till. 


The Attorney General makes this anſwer.— 


© They object, we have admitted here, that 
* there is an impeachment that we have ad- 
«© mitted 


(204 } 


« mitted it an impeachment for the ſame mart. 
« ter ;—and that we have admitted the Parlia- 
« ment in being. 


<« Indeed, if we have admitted the Parliament 
et u being, it would go hard with us; and, if 
« not ſo admitted, Mr. Williams's argument falls 
<« to the ground. But no fact is admitted, 


« which is not well pleaded, &c.“ 


He then makes the point, —< that a diſſolu- 
« tion of Parliament requires no proof; and 
« that every Court of Law takes notice of it, 
« without averment, as of a notorious fact.“ 


The whole ſcope of his argument conveys 
the idea, that“ if an impeachment ever exiſted 
« for the ſame offence againſt the culprit,” 
(a fact which He thinks ill-pleaded) © 7 is 10 
« Jonger depending, after a diſſolution of the 
« Parliament.” 


Jeffreys, who follows him, has theſe remark- «te 
able words :—< Whether the impeachment did WM "il: 
« not fall by the diſſolution ;— it is not ad- MW: | 
« mitted that it did not, but it is waved, as not uU 
« being pertinent.” _ HE 


Another very important circumſtance occurs 
upon this trial—important in itſelf — important 
ad hominem, with a reference to the actor in it— Ml 

5 a mak M' 


22 
— 

% 

Rae, 3 


8 
*2 4 TE 
e 
+: & io 
"i 4 
4 
Tn ' 
. 
1 
r 
* 
1 
+ LY 
5 4 
V3 
l 4 
EM 
> 8 
r 
A 
lc # Ly: 
\ We "0 
1 $257 
«i 
3% ' 
. +. 8 
1 
A Th 
LSE 
. 
1 
LG. 
NSD 19 \ 
: * 2130 
.' » wif 
. xt 
© by 
n 
1 1 
B vo ; 
Mt 
Ni 
1119989 
Y ' „ 
i 11089 
Fu , 4583 

o \ to 

11 1.0 i, 

#4: U 

. 

0% 4 

#. 1 
1.3 = "0 
inn i. 

f . 
inne 
8 17 x: = 
. 24 
fi. g 
- 4 
ann 
14 
. at 
i \ 
" 9 1 
4 ; 
U * . 
=_; 14 
41.43 
n * 1 
ain 
; = 
$ 
Lo 1 4 
4.5 = 
1 * 7 333 
ol A £ 
Ty Fu 
12 
1 
1 
5 
BE £ 
* 4 , ! . F 
+ WF” 
_ $3.48 
n 
1 : 

; % Y 

r } 
1 

75 5 

"IP D 

* 

. 
- 1 
"FF. 

"2 

1 

1 
1 

1 33 | 

5 'F i 

* 1 

„ 

1 
p 78 
* 

9 8 

> $0 r 

43 12 

FS + 
1 x : 
cn. 

* 4 

5 '* $4 

' i 

x 4 * 4 
* * 

'# 5-4 

5 SE 

E. 

* LEY 

. 

ON} p 

* ö 

ty 
* N 
1 

85 +. 

8 

7% 
J $ If 
= 13 

+ 
$ 

* [4 : 
. 

* 8 N 
2 'F 3 
* 

* 3 

2 * 

4 'S 7 

| 4 

+ 

4 2 5 

$ ty 8 

1 | 

H L 
13 F 
. 

e 
8 
: =o 

. 

ü "93: 
Po Wh 
35 $$ 
* * 17 

1 2 7 G 1 * 
144 4 br: 

3 7 

9 * „ 4 
EM 5 i 

* 72 

+3 8 

Ps + : : 

A F s : » - 

he 2 

. 
3 
1 BM . 
2 r 

r 
£ FW +4 

—— 

„ 
37 
37 
; . 
1 
1 

> 1 

* 9 4 
8 : 

"+ = 

Sw 

2 1 dv 2 

— 

D f 

iz : * 

TY 

F 

Ul . 8 

1e 

4 * 

1 

Fe. 3 +1 

F id 

ba 

*. 

LE 

F 2 

17 2 

£11, 

G 

b 

12 7 

q \ 4} PTY 
-- 4& 95 

FF. 7: 
3 3 

Ry 7 1 

5M 3: 17 
in 

5 $5 

8 

* 
5k » 
„ 

r 

"*L #® 
* 
= 
= 


(+ 105 ) 


2 mark of the infamy due to the . tranſac- 


ent tion a decided proof, that when the object was 
if attained, in my I ord Stefford's death, and the 
alls Earl of Danby's ruin, this order of 1678 was 
ed, | confidered as a judgment Functum Melo, and 
lad upon the ſhelf, 
u- The ſecond Gun for Mr. Fitzbarris muſt 
and Wl wt be overlooked - Francis MI nnington. He 
it, is the moſt furious partifan for the commons, 


eanſt the Earl of Danby, and the Popiſſi lords. 
He attended moſt of the conferences upon 


85 8 Bod, s impeachment, and was the boldeſt in- 
ee endiary of his time. Having been ſolicitor- 
lit, general during a part of this 3 he was 
"Rag emoved from his office, and fell into the Duke 
the F Meumcuth's Corb. In that ſituation, he was 
manager of Lord Stafferd's impeachment, and 
lark txerted peculiar activity in the oppreſſion of this 
did laited, as cell as injured peer; who could not 
ad- hen be heard againſt the order of 1678; though 
3 not | truth) it was a judgment of death upon bir, 
nd a part of the jud! cial proceedings againſt 
MW lit, behind his back ;— though it never had 
portant a acted upon, ſo as to put any culprit upon 
{2 53H 5 trial, but himlicit ;—though it had not beer 
ak pn tne journals two years ;—and though, if he 
Id nave bee heard upon it by his nel Not 
e of his grey hairs could have be en touched. 
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The managers, as if to goad him by the ridicule | 
of their conduct (and moſt of them, to their | 


ſhame, were lawyers), either affirmed what they 


knew to be falſe concerning it, or diſſembled an | 
ignorance of it, and ſurpriſe at the objection; or 
- with-held it as an arcanum imperii, never to be f 
developed by vulgar eyes; or made no ſcruple | 
to aver the neceſſity of a zew precedent, com- 
mencing at the execution of this culprit. Min- | 
nington, however, who knew the order well | 
affirms that, „it was de/;berazely made, upon af 
&« ſearch of 40] precedents in all ages.” — The 
moſt atrocious falſehood that a court of juſtice 
ever heard, but which hig court heard without | 
reproof, though every judge prefent muſt have I 
known its falſehood, in one part of it; and 
every judge who had been a lord committee, 
mult have known, that nothing was more falle 


than the reſt. 


Yet this identical Sir Francis Winnington, at— 


guing upon Fitzharris's trial for the continuance} 
of an impeachment after a diſſolution of parlia- 
ment, reaſons upon looſe, and weak analogies, 
but without a bint at Ge order of 1678: —© I 
«© contend (ſaid he) that whether the parhamen'y 
« js in being, or 1s at an end, the Impeacnmen N 
with all its energies. — Ard 


how does he maintain it? —By the order 0 


« 1s depending, 


AX 
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1678? No, it is not once named; though to 
name it, would have determined Fitzharris's 


cule plea to be good in ſubſtance; and though to 
heir dame it with reſpect, would have done honor to 
they that Parliament, which his political bias would 
dan have prompted him to honor.—Did he maintain 
; or WI it by ſome one of thoſe precedents © in a ages,” 
0 be WW which had been ſearched 7bree little years before, 
ruple when he was keen in the purſuit ?—By not a 
com- Wl fingle precedent, of any kind, except the ſolitary 
Win- , one of Berkeley's Caſe, not in the report of 167 3— 
well, dot an impeachment, but a very unaccountable 
pon a proceeding, by which that culprit was tried in 
-The Wl Parliament before a jury -was acquitted by them 
juſuce and then bailed for his appearance at the next 
ithout WY Parliament, ad audiendum judicium, &c. 
: 2 We recollect, that he was manager in Lord 
De ard trial, THREE MONTHS before this 1n- 
-1-, Wy vietment ;—yet of that caſe too not a word !— 


e falle! a : b 
"= © i tiough he was in the act of attempting to ſuſtain 


tne very point for which the © noble blood” of 
tis Peer had been ſhed. —lIs is unfair to ſay, 
nat he was aſhamed of that proceeding too, and 
before Lord Stafford was cold in his grave? 


| The reſult of this tranſaction is, that after the 
| lon was dead (or had begun his nap, according 
ament ® e modern doctrine), the parties and their 
cchment i Lunſel, by common aſſent, che to forget this 


on, al- 
nuance} 
parlia- 
alogies, 


3 f 
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Order of 1678, or laid it aſide, as if all its 


powers fell, when that corrupt, and factious Par- 
liament was no more. They ſeem to laugh in 
one another's face, as the Roman avgurs did, 
when they met, and were not in office. 


The leading advocate for a culprit, who was 
420 favorite of the Commons that were © only 

c aficep,” has nothing to ſay for the continu- 
ance of an impeachment which they had pre- 
ferred, but this:“ It continues, becauſe the 
« Parliament is in being ſtill, upon record; a 
e the Attorney Genera! has not de 
« the diſſolution of that Parliament, which all 
6 of us know to be the fact.“ - But why did 
not he argue thus (a doctrine more to the point, 
and more judicious for his client): * (The 
ce impeachment is depending, becauſe it has 
« been carried up to the Lords; and, after a 
« diſſolution of Parliament, all impeachments 
« are depending, by the law of the Peers, made 
= 11 10787 


Perhaps the beſt clue to this very ſingular 
fact, would be that ſuppoſition which 1 have 
already intimated, viz. that by this Order of 
1678, the Lords pointed only at thoſe individual 
impeachments, and left the general queſtion, or 
the fate of any other impeachment under new 


circumſtances, afloat, 
have 


Eith 
hand. 
a day 
thoſe 

red, a 
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| have called it as it now appears, not only 


a fa, but precedent ; and though in ſirifneſs it 
cannot reach the latter deſcription, in ee it can; 
for that, may in ſenſe be called © precedent” 
againſt the weight, or credit of any judgment, 
which proves, that 77 recenti facto the judgment 


itſelf, and where it might have turned the balance, 


is neither quoted in the public trial of an indict- 


ment by him who had the intereſt of his lie at 


{take in it, nor ſuggeſted in his favour by the 
Court who tried him. | 


The inference mult; upon the whole, be this: 
Either the Order of 1678 was given up on all 
hands, as the political, and fleeting expedient of 
a day, for a party-object, or as pointed ſingly at 
thiſe impeachments, to which it expreſsly refer- 
red, and at heir peculiar condition. 


This laſt alternative might alſo account for 
the continued impriſonmeat of Danby, after 
Fitzbarris's trial (for the Order might ſtill have 
its force againſt him, as falling directly within 
the reference of it); if other ways of accounting 
tor that impriſonment could not readily occur, 
without prejudice to the general doctrine © that 
8 e s, after a don of Parliament, 

do at this day, /:70lly, and conſtitutionaliy abate.” 


cc But 


6 


« But if the Order was not imperative po, 
& the Conſtable of the Tower, why continue 
ec his impriſonment one day, when the Peers no 
ce longer exiſt as a Court ?—why refule to 
ec bail him at the inſtant, but under the idea of 
« a coercive authority over him, reſulting from 


ce the impeachment, which a future © orgay of 


« the people will, or may reſume?” 


The argument conveyed in this queſtion, is 
more ipecious, than ſolid, 


Firſt, the refuſal of bail to the Earl of Dandy 
frequent, and goading importunities, appears to 
have been the effect either of cowardice, of ſer- 
vility, of corruption, or of prejudice againſt him, 
with a reference to the Popiſh plot ; from which 
prejudice, none were exempt, or would have 
owned it if they were. I have ſtated the ef- 
fe&t that Fitzbarris's perjuries, after his con- 
viction, threw upon the original credit of Dau- 
by's concern in Gedf7ey's murder. In the mean 
time, the Order of 1678, pointed, and clear 
with a reference to the Earl cf Danby's +4. 6h 
ment, hung over the Courts of Law; fo tha: 
became extremely difficult for them, in ſuch a: 
age, and ſuch men as they were, to accept li, 
propoſition of bail, though in a cafe, whic", 
po! 


„„ 


upon the ſoundeſt principles of their diſcretion, 
fairly, and irreſiſtibly called for it. 


Je Freys, however, took upon him the riſque 


of bailing him; and it is an act, which, in my 
opinion, does him infinite honor; let that 


monſter of cruelty and of injuſtice be vindicated, 
and even commended, where he deſerves it. 


Will any man contend, that a commitment 
by the lords for high treaſon is not bailable 
with ſtrict propriety, if the charge upon which 
the commitment is founded, contains no ſuch 
effence, though it gives that name to ſomething 
elle ?—or, can it be faid, that if the charge bad 
contained high treaſon, there was not ground for 
bail in the duration of Lord Danly's impriſon- 
ment, and the tacit vrt of his proſecution? 


In the caſe of Lord Sta ird, applying for bail, 
the court of #ing's-bench obſerved, —< that he 
* was committed for high treaſon, by the lords; 
—that cominitments for high treaſon upon 
impeachment, were not within the habeas 
corpus af, and conſequently not ballable dz 
jure, for want of proſecution that it be- 
* came therefore 2 mere point of diſcretion, and 
that upon Heir diſcretion, they did not think 
it proper to bail him.” 
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«© But why ot within the habeas corpus af, 
ce if the impeachment was not ſtill in force ?— 
ce for could not he have argued thus ?—* The 
& impeachment being at an end, I could have 
ce been indicted I have not been indicted, or 
ce tried, as the act preſcribes ;—I am, therefore, 
& de jure bailable.” The anſwer is, that he 


could not have been indifted or tried at law 


upon this change, and at the {uit of this proſe- 
cutor. | 8 


They could, in Staford's caſe, have ſaid: 
« Our diſcretion prompts us to bail him.“ — 
If they could, let me aik, if the diſcretion of 
courts, either to bail, or to remand, is not, of 
itſelf, deciſive to ſhew, that it is not the 5% 
peachment, but the opinion of thefe courts 
alone, that between parliament and parliament 
either detains, or bails, or liberates the culprit. 
If that be conceded, as I think it muſt, I 
would then obſerve, that our conſtitution is not 
apt to do things by halves; and the idea that 
a court of lad may defeat an impeachment tor 
high treaſon, by ſetting the culprit free, if the 
parliament is barely adjourned (which is a right 
at law, clear of doubt) proves à fertior?, that no 
houſe of peers can have the leaſt controul over 
an impeachment, alter ce new court,” (accord- 
ing to Chic” Fuftice Rolle,) by which alone 
they 
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they fit has been diſſolved ;—that is, when the 
parliament itſelf has met with a ſimilar fate. 


Here, at leaſt, is a dilemma that requires a 
very ſerious, and a very accurate foiution. 


Either the right of bailing in the court of 
king's-bench, after a diſſolution of parliament, 
a culprit impeached by the commons, and im- 
priſoned by the peers, affords evidence, and 
proof, that after a parliament is at an end, there 
s no depending impeachment ;—or admits that 
there is. 


If the fr # be the reſult, there is an end of 
bat queition, 


If the latter be a more correct inference, what 


can be a more glaring precedent (if I may uſe 
te phraſe) of that jealouſy, which in my firſt 
WHT {iter I deſcribed as the ruling ſpirit of our con- 


q ltution ? for here, then, will be another admit- 
f ted check upon the indefeaſible right of the 
| commons to 1mpeach with efef;—a right, 
£ wich is more dangerous, in my view of it, 
i. tan a right of diſſolving an impeachment, by 
r 


the diſſolution of a parliament, winch is dented; 
the right of bailing the party impeached in 
de courts of law, which is aditted. Both of 
le rights are formed upon ſimilar analogies, 
i are both of them liable to extreme abuſe; 
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with a material difference, however, in point of 
reſponſibility between them; for the diſſolution 
of parliament is an act which can be met, and 
reſented, if it was an abule of the regal truſt, by 


: F 
the next houle of commons; but, „ee, ang 
ce furred cloaks hide all.” The court of law 
Not 


would have only to ſay— “ It was-for our pure 
& diſcretion to bail, or to remand him; and our 
66 dilcretion prompted our judgment, = QUT coh— | ; | 
ce ſcience to bail him.” — What houſe of com- 
mons can touch them for it ? 


; | Be a 
Here, too, is another, and ſtriking proof, tha Wl 5 
A E 7 p | , : 
Ar. Burke is more afraid of lawyers, and tie 60 
. . - x 1 
law, than our conſtitution is, which reſigns to 0 
: e 
them, even during a petty adjournment of the P 
| 05 : : | cc CO 
legiſlature, a power of releaſing heir ſuitor | 4 55 
from that ſtate-priſon which alone enfures be WM 
* N Kd : ee 
appearance, which alone compels him to abide e mi, 
| f f 2 
a juſt proſecution as a delinquent of ſtate, ac- 
ed b H vole C9! Ft! -eal} be- 0 
cuted by the whole commons ot the realm, be. amm 
fore the peers of the realm, in their judicial court, WW was all 
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for, perhaps, the worſt of all political oflcaces; . „bre, 
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Non modo eventus rerum, ſed ratio, cauſzque noſcantur. - 


TACITUS. 
8 I R, | 
cc THAT ſhall be ſaid (we are aſked) 
of the applications for bail, and fruit- 


« leſs applications too, in the court of king's- 
bench, when the order of 1685 had been put 
upon the journals? Why did the two catholic 
« peers, Lord Peterborough, and Lord Saliſbury, 
continue to be impriſoned one day in the 
„tower, when the commons, who had im- 
« peached them, and the peers, who had com- 
* mitted them, were no more? Why did Lord 
his queſtion has not the merit of originality ; for the 
dilemma which it endeavours to impoſe upon the argument, 
was alſo attempted, but without effect, in Streater's caſe, 
more than a century ago, by the attorney general: It the 
* orcer die (ſaid he) by the diſſolution of parliament, the 
Jallor ſhould then have ſet open the door :*? And he re- 
co:mmends an action again! him. Vet the party, who had 


chntinued in vinculis under that order, was liberated by the 
court, upon the ſingle idea that no order exilted, or could be 


#tumed. This too is the more ſtriking, becaule the court of 


i” porliament then reſided in the commons alone, who had 
allo in themſelves e leg iſlati ve porver, But an © erder of 
* partament,” and an “ ad of parliament,“ were diſtin» 
{hed by the court; nor was the effect of a diſſolution upon 
er of them at all varied in the opinion of that court, by 
accident of uſurpers in the /eoi/ative or judicial power. — 
ne old analogy remained, and was affirmed wich ſpirit by a 


122 & Salt/oury 


— 


3 urs of law. 


( 
te Faliſsury aſk for bail, in the court of king's. 
« bench, and aik for it in vain; that high 
e court not even condeſcending to name the 
« order of reverſal in 1685 — And why did 
« Lord Chief fuſtice Holt, in a later caſe, de- 
& clare, that impeachments continued between 
ce one parliament and the next ?” 


I ſhall give a diſcinct anſwer to every one of 
theſe queſtions, 

Fir, If it were true that impeachment / fr 
ce depended,” after the end of a parliament, as 
to continue the 7mp7r//onment of the culprit uj.vn 
that ground alone, ſubject only to the diſcretion 
of bail; it would not follow, that it would there- 
fore © depend” for another, and a very different 
purpoſe—that of proceeding upon the fame im- 
peachment againſt him, and putting him upon 
his trial in the next parliament ; unlefs the 4g 
were equally eſtabliſned in both of thele acts, or 
the analog, irreſiſtible between them. 


The ext obſervation is, and, as it ſtrikes me, 
a complete anſwer to this corollary, which has 
been drawn from the continuance of p7i/cn to 
that of impeachmenmt for all its other purpolcs ; 
that an vider to impriſon, made by a power legal 


1 ! 


at the time, upon a legal charge, binds te 
cuſtody of that culprit, when the power that firſt 
committed him has no further controul over 
him, till he can be legally diſcharged by 10- 
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courſe of trial, -or can demand bail de jure within 
the Habeas Corpus act, —or can obtain it from the 


* 


, diſcretion of thoſe to whom the law refers him. 


That celebrated act (which, by the way, is very 
jll drawn—tantamne rem, tam negligenter agere!) 
gives no ſpecial power to the courts of law over 
1 warrant that has treaſon or felony in it, “ plain 
« and ſpecial,” unleſs where a term ſhall have 
intervened, without indictment, and without juſt 
apology for the delay ;—or where another term 
has allo intervened, without indictment or trial. 


The act, therefore, does not reach impriſon- 


ment by the lords for high treaſon, plain and 


ſpecial upon the commitment, if the party ſo 
committed has been impeached; becauſe he is 
no object of trial by indictment upon that ſuit ;— 
as I have before oblerved, 


Thus, when Lord Stafford, who was clearly 
within a direct, and expreſs view of the order 
1673, applied for bail, after an impriſonment of 
two years, to the court of king's bench; they 
reiuſe to bail him, upon their diſcretion (ex- 
plained as I have already intimated), and, as 
they expreſs it themſelves, © without any re- 
e Lance upon the order of 1678.” 

Therefore, as being impriſoned, all theſe peers, 
with, or without reference to either of the orders, 
before 1685, or efter it, were liable to that im- 


TQ 3 priſonment, 


( ir: 


priſonment, as being legally charged, and legally 
committed; unleſs they could ſatisfy the court, 
that bail ought, in juſtice, to have been accepted. 


But we are then told, In Carthew's Report, 
te of Lord Saliſh1ry's application, the order of 
ce 1685 is not once named; and bail is refu/ed, 
te under .circumſtances which prompted every 
te idea of a rational diſcretion to receive it; un- 
te Jeſs the court had thought it competent for 
te the houſe of peers, then adjourned for tio 
© months, to reſume this very impeachment, 
& by their diſcretion. For if the impeachment 
« was at an end, and therefore could not be re- 
te ſumed, what ſpecies of diſcretion was it in the 
f* judges of this court, that kept this peer in 
te jail, forthe ſake of keeping him there!“ 

As this objction is very ingenious, and colour- 
able—as theſe too were times in which the liberty 
of the ſubject held vp its head, begun to 7-- 
neto its rights, to fee! them, and act upon them, 
it becomes neceſſary to vindicate the conduct of 


the judges in that court, and account for it; 


though in ſtrictneſs it would be enough to ſay,— 
that if their diſcretion was abuſed, it would be 50 
evidence that an impeachment was ** depending” 
againſt the Earl of Saliſbury then; or is depend. 
ing now againſt Mir. Haſtings, 

It appears from Carthew, page 131 that 
Lord Saliſbury was impeached by the commons 


7 
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for high treaſon ;----that he was committed 
upon that impeachment by the houſe of peers, 
to the tower; — that he continued there, till 
that parliament was diſſolved, and a new one 
had been called; which after a long ſeſſion was 
adjourned for two months, at the very time of 
this application for bail or diſcharge to the court 
of king's-bench. | 


It was made upon two grounds : 


He inſiſted f7/7, that he ought immediately 
to be diſcharged, as having been pardoned by 


the act which had * in the laſt ſeſſion of 


parliament. 


But as there was no proceeding in court, 
upon which this plea could be founded, the 
judges, who could not judicially take notice 
of the act, unleſs pleaded with neceſſary aver- 
ments, refuſed the diſcbarge, as claimed upon 
that ſingle ground of the pardon. 


Then it was moved—that bail ſhould be 
accepted for him; upon a reference to the Earl 
of Danby's calc, who was bailed though com- 
mitted for high treaſon, upon impeachment : 
The court refuſe to Sail him: 


„ Becauie there was a ſhort adjournment of 
* the exiſting parliament, and becaule he ſhould 
* apply to the peers, for his bail,” 
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« The Earl e Danby (they tell him) waz 
et bajled, becauſe the parliament of thoſe days 
& was prorogued, the time left uncertain for its 
c meeting again, and he had no proſpect of an 
& application there.“ 


The caſe of Lord Stafford was alſo mentioned 
by the court, as proving, ©« that commitments 
% by the peers in parliament, are not made 
« void by the diſſolution of it.” 


It is alſo intimated, „ that when the Earl of 


c Danby was bailed, the recognizance bound 
ec him to appear at the next ſeſſion of parlia- 
« ment; which condition affirmed the commit- 
« ment, and proved the opinion of the court, 
ce that it was not avoided or diſcharged.” 


This is the full effect of Lord Sali/oury's calc, 
in Carthew, and ſtated with punctual accuracy 
in all the eſſential points of it. 


The conſequences of it have been argued 


thus : 


« At this time, the court of king's-bench 
ce looked upon the reverſing order of 1685, as 
© of no effect in law; for, elſe, they ut have 
et liberated the Earl upon the ſingle ground 


6 that his impeachment was at an end. 


& The 


* 


« The notice taken by the court, of Lord 
« Stafford's caſe, and the anxiety which they 
« ſhew to point out, that even in the act of #1 
« bailing Danby his commitment was affirm— + 
© ed, ſtrongly indicate one or other of theſe "M 
© propoſitions: a perfect ignorance of the - "hy 
« order in 1685; or an opinion, that upon 1 
that order they could not act in their judicial 
« character. Either of theſe alternatives throws Us. 
« a ſhade of legal diſcredit upon the order of | 
« 1685, in that enlightened period, which 1h 
« makes it impoſſible for a lawyer in this age 0 
« to utter one ſyllable more in its favor.“ 
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It muſt be confeſſed, that in the report, no 
mention is once made of the order in 1685 


but it ſhould alſo be confeſſed by the partiſans. | 1 
for the order of 1678 (which alone they et 9 


up againſt that of 168 5), that a ſimilar fatality | 1 

had buried that order too in legal oblivion, | 1 

if the ſilence of this Reporter upon either of 

them is fatal. The court (according to Him), Wo 

even the act of ſtating the applications for bail ail 

made by the Earl of Danby, at whom the order 

was levelled, clearly diſown the effect of it upon 

them, as keeping Lord Saliſbury's impeachment 

alive; but conſider the caſe juſt as if no ſuch i 

order had ever iſſued : leaving it entirely afloat, 

whether a new parliament, or a new ſeſſion, | 
I R could — 
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could or could no: proceed againſt Heir ſuitor, 


the Earl of Saliſbury... 


T cannot forbear, however, to conjecture, 


that even if the order 1685 had been mentioned 


by this Earl, and had been expreſsly made one 
of his grounds for the di/charge which he ſolicited, 
the court, attending to all the circumſtances, 
would have doubted, whether a found, and a ju- 
dicial diſcretion would have authorized them to 


comply with his requeit, 


I am alſo of opinion, that a refuſal to comply 
with 1t, could not even in that period have been 
fairly interpreted as a diſavowal of the order of 
168 5 in its general effect; if mentioned, and 
preſſed by the Earl himſelf. 


Much leſs could it be fo conſidered at this 
time of day, by thoſe who are willing to remem- 
ber, and weigh diſpaſſionately, all that has hap- 
pened fince that Period. 


It is true, that when the court argued upon 
the caſe of Stafford, and of Dauly, the order of 
168 5 might have been ſet up, as counteracting, 
and as annihilating the general effect of thoſe pre- 
cedents: but would not they have been juſtified 

bi 
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by the conduct of Lerd Saliſlury hiniſelf, in 
a doubt whether the order of- 168 5 Had the effect 
which he would then have challenged, but / 
late in the day, I mean for him? 


They tell him“ the houſe of lords was 
« the beſt place for his application.” Of that, 
and of the other houſe there had been © @ very 
« long ſeſſion; — a4 fact which is particularly 
noticed in the report. If the earl had applied 
in that ſeſſion, would not the court have natural- 
ly inferred, as he remained in vinculis, that bail 
had been refuſed him by the peers ?—and if 
bail had been refuſed him in that place, would 
it not have ſhaken- the authority of the order 
1685? —If he had not applied, would not the 
continuance of his impriſonment and his own for- 
bearance to apply in parliament, when the peers 
were ſitting, call upon the judges in the court 
of king's-bench, to heftate, before they deter- 
mined that an order, apparently fo little re/peZ- 
ed by thoſe who made it, and ſo little 7r»fed 
by thoſe for whom it was made, had really de- 
ſtroyed the effect of thoſe two precedents in 
Veftminſter-hall, which they had quoted as 
airming the right-of a continued impriſonment, 
or at leaſt, of bail for the ſecurity of appear- 
ance to a charge, that might be reſumed? 

TR 2 Beſides, 


C 18% 3 


Beſides, if the Ear! had forborn to attempt 
his own relict, by aſking the opinion of his own 
peers in their judicial character, during a long 
ſelſion, wou.d it not have been a very ſafe diſcre- 
tion, if the court, in anſwer to his precedent of 
1685, had ſaid—“ it is a very ſhort adjourn- 
« ment; aſk the lords what effect they aſcribe 
« to this judgment of their own !—You, and 
« they, together, have made the validity of it 
e ambiguous to 4s, and have made it peculiariy 
ce fit that you ſhould yourſelves together ſcttle 
« the doubt.“ 


But the main queſtion is, what the lords 
finally did in the cale of Lord Salijbury himſelt, 
upon the chapter of this very impriſonment. 


If in that very caſe they ated judicially, upon 


a marked principle, which aſſumes the termina- 


tion of an impeachment by an end of the power 
that impeached, and the termination of an 1m- 
priſonment by. an end of the power that impri- 
ſoned, they, who are the beſt, and ſupreme au— 
thority, have cleared up, in the very ſame cauſe, 
any doubt which might have been entertained 
upon the Earl of Saliſbury's recent application 
to the king's-bench. They have conſigned all 
that was done af law in thoſe cafes of Dany, 


(who indeed had been alſo diſcharged in 1685, 
2 by 
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by a judicial act) and of Lord Stafford himſelf, 


to legal Oblivion. 


That, in fact, the houſe of peers finally diſ- 
charged both of theſe catholic peers ; aſſerting, 
in a judicial form, or at leaſt with a judicial act 
and ee, the diſſolution of Lord Saii/bury's im- 
peachment, the following letter I think will 


prove. If it ſhould, let the authority of parlia- 


ment, in Lord Saliſlury's caſe, as well as in 
other precedents, that accompanied or followed 
it (and which at preſent I will not anticipate), be 
oppoſed againft the authority of the king's: bench 


in that caſe. 


The court of law, in thoſe days, (faſti- 
diouſly, as the houſe of commons may look 
at a journal of the lords in this triumphant 
hour of privilege, ) meant in Lord Saliſbury's 
cale, to be ultimately governed by the judicial 
opinion of the lords ad if it can be made; 
out that by that judicial opinion the impeach- 
1ent was annulled,—can it be doubted, that 
at any future period, the court itlelf muſt have 
held the authority of their own doubts, upon 
which they refuſed the Earl of Saliſbury's bail, 
Oy” done away, and reſcinded, by the 
higher 
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higher act of that ſupreme, and judicial power 
to which they expreſsly referred him? | 


It may be further obſerved, that when they 
point at Lord Stafford's caſe as the authority 
upon which they reiuſe bail, they point at a 
caſe in which it appears, that upon that unfor- 
tunate perſon's trial, Sir William. Jones, one of 
the managers, affirms, the law which kept his 
impeachment alive, to have been ſo declared by 
the houſe of peers (alluding to the order of 
1678); © and that being /, - two very empha— 
tical words!“ it was become (as he inſiſted) the 
& law of the kingdom: - By which he could 
only have meant, that it was become the law of 
the kingdom, Zecar/e the peers had reſolved it 
as the law of heir tribunal, This too appears 
more evident, when he gives to the high court, 
then aſſembled, his ground of © hope” (as he 
calls it,) that the commons were authoriſed by 


good reaſon, to act upon the impeachment ;— 


which ground he deſcribes to be, —“ that the 
ce lords had thus declared the Jaw of (bein 
t houſe to the commons.” If the lords 
then, at a later period, have declared the law 
of their houſe, and (according to Sir William 
Jones) the law of the kingdom, to be the direct 
reverſe, could the court of king's-bench, ate! 
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the reverſal of the order in 1678 ;—after the 
lords, by Hing upon the order of that reverſal, 
in the diſcharge of perſons impeached, had ju- 
dicially notified it as the law of their houfe ;— 
could the court of king's-bench, duly apprized of 
that circumſtance, have referred themſelves to the 
caſe of Lord Stafford, as juſtifying a refuſal to 
bail, upon the order of 1678 alone? Could they 
have done this, when that very order was no 
longer a /aw of the peers, and was, therefore, 
no longer a law of the kingdom? 


Upon Lord Staford's trial, indeed, “ir Francis 
7 ) ) 


| WH //inningion urged, with miſerably inferior 
{ WH falents, what has been impreſſed with ſuch 
t energy upon the debate of thele queitioms ;— 
chat an impeachment was, in truth, an act 
A W © of the commons cut of parliament, and was, 
e therefore, kept alive by them, in every 
y change of their elected repreſentatives,” 

. Whether I have refuted, or ſhaken, in a for- 
£ mer branch of this imperfect eſſay, that hypo- 
x theſis; or left it as firm as eloquence could have 
5 made it /eem to be, — the reader will determine 
5 or himſelf. I am all humility before Him; 


and as to you, Sir, I am. ſo afraid of your wi: 
(the only form in which I can be ſignificant 
enough to be honoured-with your dilpleaſure), 

| | that 


eigen — 
— n 

— 
- er "OR » 


a * 
5 — % . =" 4 3 = — 
IE SR ERS A ns eh WB en OPENS 
n * * * 
* * 
r — 
- 


4 
'- * 
x 
Fg 
+ 
1 
teig 
473 
DOING 
fy ; 
* a] 
46 7 
_ 
. 1 
"= 
4 . 
1 
1 
lern 1 
9% 
" 
ay 2 
414 
#234 
48595 
F, it 
+5 : 
35.4% 
7 . 
FLALE 
os 174 
$ikis 
$2 
":* 
r 
£357 Bs 
i 
AY 
FILE: 
44238 
3M 
5 
1 
* P 
- LM 
_ 
= 7 1 
1 3 
1 
Rt 
218 
* 
{$98 
PEST. 
1.42 
+ 
Wy 
+ 1 4 
79 * 
+54 
2 f 
Rats # 
"4 
- . q 
= A 
& F 
=> 
4 
i NY 
„ 
"1 . 
3 
2, #4 
* 
1 k 
1 
2 
= £ 
E 
i ” 
1 pf 
3 11 
* . 
* 14 
. 
* 
FL 
«4 
1 
I 
1 
1 
13 o 
- 
404 
7 
* 
a 
1 
17 
Tr 5 | 
"> * 
1 > 
5 
1 
1 A 
LES 4 
<0 
9 
A 
$ 5 
* 
* 
1 
* 
4 \ 
82 2 
: 1 
* 
2 
42 1 
I 
. 
* 
7 
* 
* fy 
3 
4 
1 
4 
„ 7 
Ws 
1 
E-- 
x8 
0 
3 
3 
7 
** 
5 4 
#, 
* 3 7 
RY 
* 
* * 
7 2438 
s . 
A 
b 
' 
a 
3 
1 1 
G 
- 3 
* . 
4 + 
3 
. 
1 
1 5 
A. 
1 5 
2:3 48 
: 
* 
ww 
28 


+ 


— 


r 

* * 

—— n 
. 
I I 


EO FI 


Ss A 
— PL 4x 


WS 0 
r 


8 


* * 


that if I can eſcape even that modeſt pre- emi- 
nence of being © the cauſe that wit is in other 
« men,” I ſhall feel comfort in the obſcurity 
which enables me to exclaim—** efugere H 
te friumphus. = id 
I am, 

I N 

S 1 R, 9 parl 


Yours, &c. | WE 


P. S. I had forgot the difum aſcribed (by 
thoſe who affect a contempt for the lawyers) 
to Lord Chief Juſtice Holt. Is it worth anſwer— 
ing The anſwer is in a word; but the evi- 
dence of it, in a dull, and confuſed report, 


The tenor of reaſoning there, (if it ments the 
name,) is in direct oppoſition to the idea of a 
continuing impeachment; and the report 1; 
abſolute nonſenſe, if Lord Holt, in that far, 
it, affirmed the doctrine: for it would make hm 
coarſely, and abruptly, confure himtelf. 


If he had faid the direct reverſe, a ſemblance 
of more uniformity at leaſt, if not of more ac. 
curacy, would be given to this report. 


09 


The queſtion was —““ if a writ of error i] 
« the next /z/ion of a parliament ſuperſeded c. 
« cution; Lord Holt is made, in tlie fil. red 


( 129 ) 


to ſay, that impeachments may continue be- 


tween parliament and parliament, which he 
could not have ſaid with truth, after the order of 
168 5, and the conſequent act of the peers, had 


{aid the reverſe, and which he could not have had 


occaſion to ſay, if it was true; becauſe, that very 
order had continued writs of error to the next 
parliament. In the next breath, as if to help 
that firſt propoſition, he cites a caſe which 


proves a writ of error 10 ſuperſedeas, if a par- 


lament is prorogued, and of courſe to a day cer- 
tain, but a term intervenes. 


The final reſult of an argument ſcarce intel- 
lgible, but evidently tending to make the writ 
of error no ſuper/edeas, in other words, to con- 
ſider it as abated, -in that view, tells the parties, 
with all due ſolemnity, © that it leaves them 


to do what they can at /aw;” which, though 


not very comfortable words in the ſound of 
them, rather import the idea of a right in 
the original plaintiff to act upon his judęment 
t law as if the writ of error had not ſtood in 


his way, 
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R THE NINTH 
— tuus jam regnat Apollo. 
. 
AM come to a period, which, in the gene- 
ral date of it, will be ſure to command 
your attention, reverence, and love. The air i: 
pure, and we tread upon conſecrated ground. — 


Was the conſtitution ever fo accurately under- 
ſtood, ſo religiouſly felt, and with fuch a calm 


dignity of ſpirit enforced, as in 1589-1690!— 


The charter of Nuunymede, had ſketched a very 
animated outline of our liberties.— The * Ec 


charter of them in the Vill of rights, brouglit 


them home. to us, and made them as practica- 
ble, without injury to the executive power, as i! 
made them jealous in their checks upon the abuſe 
of it. The vigilance of two great parties (loſt at 
an ill-fated hour in the factions that convulſed the 
early periods of this preſent reign !) was tempered 
by a common zeal for the public intereſt, with 
ſhades of difference in the mode of accompliſting 
it. Not a ſingle meaſure was careleſs, or corrupt, 
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as heretofore ; but every thing was canvaſſed, and 

the jealouſy between the two Eſtates, though it 
became dignified, had not loſt either its acute- 
neſs, or ſpirit. 


Under theſe powerful auſpices, in defiance of 
the moſt exquiſite ridicule that ever enchanted 
the houſe of commons, who at any time (if 
it is not a libel upon them to ſay it) prefer a 
good joke to a good argument, 1 muſt bring 
forward Sir Adam Blair, and ſee if truth will not 
once prove that ridicule is nod the teſt of it. 


Sir Adam Blair (or Gordon, if you prefer the 
name for the ſake of the ballad) with certain 
others who had been impeached by the com- 
10ns for high treaſon, was upon the 4th of 
July 1689, by an order of the peers, impri- 
oned. Their treaſon was that of publiſhing in 
the month of June, a declaration by King James 
dated in May, by which he half invited, and half 
bullied the ſubjects of King Milliam into arms 


againſt him. 


Whether ſuch an offence at this day, con- 
ſitutes Yigh reaſon, has been doubted in mo- 
dern times * but it was at leaſt a high crime, 


Mr. Juſtice Feſter inclines to the opinion, that it would 
not be view tregſen, unleſs e with a reference to ſome treafonable 
; at then on foot, or intended. IT heſe are looſe words, and 
U2 whole paſſage is very obſcure. 
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and miſdemeanor, of the moſi alarming effect 
at ſo critical a period. 


Upon the 25th of October in the ſame year 
1689, the commons firſt impeached the Earls 
of Saliſbury and Peterborough, (then pri- 
ſoners in the tower,) for high treaſon, 
Their treaſon had no doubt upon it: and as it 
was the offence of ſhifting their allegiance to the 
Pope, it was not likely at ſuch a period as that 
of July 1689, to be touched with a feeble 
hand. 


The impriſonment of Sir Adam Blair, &c. 
remained as long as the parliament. Further 
proceedings were had upon it, but no day was 
appointed for his trial, 


The parliament was, upon the 6th of February 
in the ſame year 1689, diſſolved. 


Upon the 20th of March 1689, the parlia- 


ment 1s again aſſembled ;—and upon the iſt of 


April 1690, the houſe reſolved ““ to bail Si 
cc Adam Blair. 


The very next reſolution upon the journals 
is in theſe words: 


« Ordered That on Wedneſday next this 


« houſe will take into conſideration, whether | 
ce impeachments continue from parliament to 


© parliament, ' 


It 


cc 


(033. 3 
It was then ordered as follows: 


« That on Monday next, Sir Adam Blair 
« ſhall put in bail.” | 


Here, then, let us pauſe, and obſerve, that 
with a reference to the caſe of Blair at the com- 
mencement of that parliament, before the impri- 
ſoned peers had made any application, the 
lords determined critically to examine this liti- 
gated queſtion, of a- depending impeachment,” 
but were either, upon the firſt bluſh of it, ſatiſ- 
fied concerning it, ſo far as to bail that culprit, 


though committed for high treaſon, or muſt - 


have ordered his bail upon ſome political diſ- 
cretion of their own (and after they had them- 


ſeives impriſoned him), without offence to the 
commons. 


Upon the Tueſday following, this order is 
made :—* That on Thurſday next, the houſe 
will take into conſideration, whether impeach- 
ments continue in ſtatu quo from parliament 
to parliament; and alfo, whether the courts 
in Weſtminſter- hall may proceed in the in- 
tervals of parliament, after appeals or writs 
of error are depending in this houſe.” 


Upon Thurſday they order,“ That, on Tueſ- 
day next, this houſe will take into conſider- 
ation, the ſtate of impeachments, whether 
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« they continue in ſtatu quo from parliament to 
« parhament; and alſo the report from the 
« lords committees, appointed to examine and 
« conſider, Whether the courts below may pro- 
« ceed in the intervals of parliament, after ap- 
„ peals or writs of error are depending in this 


« houſe.“ 


The very queſtion here put, which could not 


* 
5 


eſcape the knowledge of thoſe in the other houſe 


who were the beſt friends to the rights of the 
people that ever ſat there, announced a ſuſpicion 
at leaſt, that the order of 1678 was at an end, 
or contained bad law, But it gave no alarm, 
nor was © privilege” oftended by it, any more 
than it was by the releaſe of the culprit upon 


bail, 


No further ſteps were taken, and the parlia- 
ment was prorogued to the 7th of July 1690. It 
met again for buſineſs, upon the 2d of October 
in the ſame year. 


It muſt here be admitted, that, from April to 
July, the impriſoned lords delivered no petition, 
even aſter the queſtion reſpecting the continuance 
of impeachments had been appointed for diſ- 
cuſſion upon a day in the month of April, and 
though Blair had been actually bailed. How 


to account for this, or for the reaſons which 
induced 


(198 3 


induced the houſe to go no further as to the in- 
quiry then, it is impoſſible for me to conjecture, 
nor is It very material; for, upon the firſt 
day of the parliament, October tne 2d, 1690, a 
petition was preſented by Lord Peterborough, in 
which, Having ſtated ihe diſſolution, and the 
act of pardon, he ſolicited that he might be diſ- 
charged. Lord Saliſpury allo petitioned; and, 
without ſtating the diſſolution of parliament, re- 
lied, as it ſhould ſeem, upon the pardon alone. 


Upon the Gth of October the lords met 
again; and the judges were aiked, whether the 
offences of theſe Earls were compriſed in the 
& of general pardon. 


They anſwer “e yes,” if their crimes were com- 
mitted before the 13th of February 1688, and 
not in Ireland, nor beyond the ſeas. 


Upon this hypothetical opinion, an immediate 
queſtion was put, whether they ſhould be diſ- 


charged; and the lords reſolved in the negative, 
but reſolved to bail them. 


The ſame day lords committees were ap- 
pointed by the houſe, © to inſpect and conſider 
© precedents, whether impeachments continue 
in fiat quo from parliament to parliament, 
and having conſidered thereof, to report their 
opinion to the houſe.“ 


Upon 
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Upon the gth of October, It is ordered, 
te that the lords committees, appointed by 
te the houſe to conſider precedents, whether 


ec impeachments continue in fatu quo from 


ce parliament to parliament, have hereby power 
ce given them, to ſend for the records of the 
ce ſeveral proceedings in the court of king's- 
e bench, relating ro the lords lately in the 
« tower upon impeachments, upon their mo- 
te tions for their Habeas Corpus. 


Upon the 1oth, © Ordered, that the lords 


« committees, &c. do meet to-morrow, and that 


« My. Petyt attend at the ſame time.“ 


This gentleman was a famous antiquarian, 
particularly tenacious of the rights and “c privi- 
<« leges” of the commons. 


No report was made till the zoth of October; 
which is not unworthy of remark, becauſe it 
proves with how much deliberation the lords 
had proceeded. 


Upon this day (October goth) Lord Mul- , 


grave, having ſtated ſeveral precedents brought | 


from the tower, has theſe words : 


« Then | 
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„Then the committee examined the jour- 
« nals of the houſe, which reach from the 12th 
| « Hen, VII.; and all precedents of impeach- 
ments ſince that time, are in a liſt now in 
the clerk's hands; among all which, none are 


(co another, except * the lords' whe were lately 
bo long in the Tower.“ 


e 
G Then followed this paſſage : 
« After the conſideration of which precedents, 
© and reading the orders made the 19th of 
ds March 1678-9, and the 22d of May 16385, 
ar concerning impeachments; and after a long 
debate thereupon, and ſeveral things moved,” 
wuch means, I. ſoppoſe, mooted or debated ; 
an, br if they were motions in a parhamentary 
BL erm, they would appear) * this queſtion was 
* propoſed, whether the two Earls ſhall be now 
* Uſcharged from their bail?“ 
r; Abe previous queſtion was negatived ; the 
en man queſtion put, and re ſolved in the af. 
ords WF frmative.” 
ls it refinement here, or is it plain, and ob- 
5 dus inference, to conclude from all theſe paſ- 
ve 
ven 5 taken together, that a legal termination of 


* There is one ſlight inaccuracy in this exception—I ſhall 
Ka pon it in che ſequel. | 
1 the 
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the impeachment, ſuppoſed by the lords 10 : pl 
have reſulted from a diſſolution of parliament, MW th 
was the real ground of the diſcharge ? ee 


If it was the pardon, how could it operate ſo 
ſo long even as ground for bail, and be made 
afterwards ground for diſcharge, without any , 
reaſon aſſigned, or without evidence of the fat; 
which alone could make the pardon fave tho 
peers ? 
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But, at leaſt, will it be denied, that here the] 
lords, in the face of the public, adopt (though? 
not in expreſs words) the evident opinion off 
their own committee, that the impeachment us 


at an end ? g 
; 8 
If the pardon was their ground, they ſhou «org; 


have apprized the commons of that circum py; 
; 3 2 


ſtance. orders 
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The entire diſcharge, under all the circung 
ſtances, could only be juſtified upon the idea of 
their judicial opinion, that over the impeacig 
ment 1tſelf they had no juriſdiction; a point 
which they, like other courts, were exclulivclf 
to determine for themſelves. 
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charge too clear for-an argument 1s, that upal 
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pletely diſcharged, upon the mere allegation, 


that he had been ready to appear © when or- 


dered.” What can this diſcharge have been 


orounded upon, but the impoſſibility of ſuſtain- 
ing an order for his appearance when the im- 
peachment was no more ?— Here too was a 
caſe of alarm to the commons ;—for either Blair 
was diſcharged pending an impeachment for 


high treaſon, without any reaſon upon earth: 


or it muſt have been upon the idea, that his 
caſe fell within that of the two-lords, which it 
could only do in reſpect of the diſſolution, for 
there was no pardon that could apply to Sir 
Adam Blair. | 


As the catholic peers were firſt bailed, ac- 
cording to the caſe, and precedent of Sir Adam 
Blair, upon a general view, and memory of the 
orders in 1678, and 1685, Sir Adam Blair was, 
by a ſimilar train of reaſoning, liberated even 
from the gentle cuſtody of his bail, when the ca- 
tolic peers had obtained their liberty. 


In the houſe of commons was your favorite 
Somers, then ſolicitor-general, Would he have 
endured even a /u/Picion, that an impeachment 
Ibould cloſe upon a diſſolution, if he thought it 
und, and eſtabliſhed uſage of parliament, that 
1 ſhould not? 
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A very curious thing appears in the diſſenting 
proteſt, which in its very firit reaſon does not 
ſeem to diſpute the doctrine, but rather points 
at the idea that ohe ers were to be helped by the 
introduction of it into the debate; not the two 


Peers. 


Here is another tacit, but ſtrong, though 
negative proof, that it was unexceptionable doc. 


trine. 


The reaſon is unintelligible, if it refers to the | 
pardon ; but if it refers to the doctrine as to | 


impeachments, nothing is more clear. 


The whole queſtion, as to impeachments, | 
was reſumed, according to Burnet, with a view | 
to Lord Carmarthen, who then became a fayo- 
rite of king William, but was extremely ob- 
noxious in the houſe of commons. They 
even threatened the vote of an addreſs, to re- 
move him from the king's council, upon ac- | 
count of his former impeachment ; a circum- 
ſtance, which makes it even more unaccount- | 
able, that the commons, upon a ſimilar ſuſpi- 
cion to that which the diſſenting lords entertain- | 
ed, ſhould not have taken fire at the mode in 


which the vote of diſcharge was expreſſed, lear- 
ing it equivocal at leaſt whether it was not vp" 


the 


( 


the doctrine that impeachments were at an end 
with a parliament in which they had been in- 
completely acted upon. 


The unqueſtioned excellence of theſe times 
is a powerful argument in ſupport of any doc- 
trines affecting the conſtitution, expreſſed or 


implied by the lords or commons who then 
fat. | 


2 Here too, © the want of proſecution” by the 


commons is not aſſerted, nor is the impeach- 


ment (as in 1701) di/miſſed ; but the 1 vote con- 
ders it as gone. 


wi I haye the honor to be, 


b- = SIR), 


Yours, &c, 


4 TED 


LETTER THE TENTH, 


Ille finiftrorsim, hic dextrorsùm abit; unus utrique 


Error; — ſed varus illudit partibus. 
Horace. 


SIR, 


O diſcuſs, with impartiality, the Duke * of 


Leeds's caſe in 1701, and that of Lord 
Oxford in 1717, (which are to be the only ſub- 
Jets of this Letter) I ſhall endeavour to avoid 
the extreme points, and what may be called, 
even as againſt laymen, the apices juris, in both 
of the oppoſite arguments; becauſe though in- 
genuity may refine upon them, it muſt either be 


* It was archly ſaid in the houſe of commons, that he 


was born to make precedents; and it is whimſical, that hes“ 


always a witneſs for © depending impeachments.”” Before 


1685, he is perſecuted by a depending impeachment, and 
a law to that effect is made for him; natural enough in 
thoſe times: But that after that very law ſhould have been 
reverſed, he ſhould come forward again with a zo title of | 
honor, upon a zero impeachment, and be made a witnels | 


again for the departed order of 1678, not by a new perſecu- 


tion, but in the very act of being liberated from that new | 


impeachment,—1s a moſt whimſical jump of the atoms 


wilful 
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wilful, and perverſe, or, at the beſt, very inac- 
curate reaſoning that can give them credit. 


But reaſoning from both of theſe authorities 
comparing them together—and comparing both 


of them to the earlier precedents I ſhall hope 


to ſatisfy the reader, that whatever impreſſion 


he may have received from the orders of 168 5 


and 1690, has derived no prejudice from the 
order of 1701; and has derived advantage from 
Lord Oxford's caſe in 1717. 


It is he fact, that in 1701, an impeachment 
againſt the Duke of Leeds appears to have been 


diſmiſſed, and for this one reaſon—*< becauſe it 


© was not proſecuted ;''—hough a diſſolution of 
parliament had intervened. 


That order, by a young, but ingenious advo- 
cate, was conſidered in the debate as an adju- 


dication—*© that notwithſtanding a diſſolution. 


of parliament, impeachments are legally re- 


« ſumed, and proceed.” He told us, © that 


„it was the /aft judgment of the peers upon 
« this litigated queſtion ; reſtoring the order of 
* 1678 by the reverſal of that in 1685,—and 
* itſelf unreverſed.“ It ſeemed in general 
agreed, that he had miſtaken theſe analogies, 


mough he ſupported them with ability; and 


with 
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with an impreſſion upon all who heard him, 


that his errors were thoſe of an acute under. 
ſtanding. 


It is a familiar principle of law, though ra. 
ther implied, and acted upon, than affirmed, that 
if two points of argument, or fact, are alleged, 
by either of the parties in a ſuit, or by a cul- 
prit in his defence, or by a petitioner in his com- 
plaint, as reaſons for a judgment of the court, 
and the court giving judgment in his favor, 
expreſsly adopt only one of them, it is at 
leaſt no adjudication againſt the legal weight of 
the other, 


Thus in Fitzharris's plea two points aroſe; 
one of them was the form—the other was the /4%- 


ſtance of that plea, When the court avoided 


the queſtion upon the ſecond ground (which it 
was in their power to do) by the nature of their 
opinion upon the firit, and ruled the form to 
vitiate this plea, they did not adjudge the /- 


ſtance of it, upon which they ſaid nothing, to be 


good. | 


Many reaſons may be aſſigned, why a court 
with peculiar diſcretion may refuſe to adopt one 
of two reaſons for their judgment, alleged at the 
bar, even if they agree to it, and may obſerve a 
dead ſilence upon it. 


But 
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But even leſs can the idea of ſuch an implied 
adjudication be aſcribed, either by /awyers or 
laxmen, to a caſe in which, out of two points in 
his favor, the party himſelf chy/es to allege one, 
and prevails in it; or throws himſelf in general 
ypon the court, and hey give one reaſon, which 
is a ſuſficient authority for them to comply with 
his requeſt ; uttering not a ſyllable upon other 
topics, which might have led them to the ſame 11 


Nay, even if they refuſe to adopt one of 
wo reaſons alleged, and give it as their direct 
opinion, that if it ſtood upon that reaſon alone, 
the party would not ſucceed, but then do for him 
what he deſires of them, with a reference to the "4 
other ground; that firſt opinion is conſidered 9 
is extrajudicial, and the ſubject of it is juſt as 
open to legal diſcuſſion as ever. 


Nor-is it, as it was repreſented, neceſſarily a 
linding adjudication, or precedent, becauſe it is 
the laſt. It has weight, upon that account, and 
0 it has af /aw; upon this idea, that judges 
n gencral pay a deference to the ſuppoſed accu- 
acy of their predeceſſors in a ſolemn decifion ; 
but the deference is by no means implicit, or 
blind, unleſs where the deciſion is of remote 
itquity, and the cuſtom of the law in adopt- 


U | 1 ng 


E s 


ing it ever ſince, has given to it another weight, 
though at ſuch a diſtance of time they are no: 
able to account for it, or even ſhould have 
no ſcruple to reſcind it if it had been re- 
cent. In all other caſes, 1t 1s not the compa- 
rative date of the judgment, that affirms it, bur 
the /aw contained in it, in the opinion of the 
court who are ultimately to rule it. Of this 
can give you a memorable inſtance, familiar 
to the lawyers, and of no other conſequence at 
preſent except as a point of legal curioſity, 


Before the act of parliament which made le- 
gatees and creditors admiſſible witneſſes to a 
devile of land, it was held by Lord Chief Justice 
Lee, and the court of King's-bench, that ſuc 
witneſſes were abſolutely incompetent. 


After the act of ' parliament, a caſe aroſe in 
the ſame court of King's-bench upon a devile } 


before the act, and upon the very ſame point 


which has been ruled againſt the a, nag ot J 


the witneſs. Lord Mansfield, and his bret! ren 
determined that he was competent. 


After this reverſing aecifion, Lord Camde, wo 


the court of Common-pleas, replaced the eariie 


judgment of the two by a judgment of their 0% | 


conforming to it. 
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I am aware, that by this mode of reaſoning, 
may ſeem to depreciate the rever/ing order of 
1585; but I have ſaid nothing in favor of it, 
that militates againſt theſe principles. For cæte- 
ri; paribus, the later deciſion is the beſt ;—but 
] have gone further; and proved, as I hope, 
the good law contained in it, as well as the 
countenance it has received from later judz- 
ments, or judicial acts. I am proceeding to ſhew, 


that no judgment, or judicial af, or even extra- 


judtcial opinion of the fame court has ever ſhaken 
but that in Lord Oxford's caſe it was re- 
cog; re and affirmed:—not in a judicial form, 
| admit, or with a mathematical certainty of the 
fact; but with a natural, and plain impreſſion 
of it, which every man's common ſenſe, in my 
opinion, will entertain, when the circumſtances 
are laid before him. 


As to the order of 1701, I can by no means 
taink it a circumſtance of light, or trivial weight, 
as others have done, with whom I have in ge- 
neral agreed; and I am ready even to admit, 
that I ſhould lay infinite ſtreſs upon it, if it ſtood 
clone; as an authority (though I would not call 
2 judicial one) againſt the point which I am 
endeayouring to ſupport. 
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It muſt, in general, be conceded, that either 
the lords did not approve the two laſt precedents 
of 1685 and 1690 ;—or that for ſome political 
reaſon, with 7wo ſtrings to their bow, in the 
Duke of Leeds's favor, they choſe to uſe one 
of them alone, which they found eſſential to the 
caſe of the other peers; and which, being a ney 
claim in the terms of it, (though within a ge. 
neral equity of their judicial powers, ) they were 
anxious to announce in multiphed inſtances of 
it, though in cue of them it was not wanted for 
the particular caſe. —A ?2h:rd alternative is, that 
having plain ground before them, which united 
all the caſes under one principle, © the want of 
ce proſecution,” they overlooxed (I mean literally) 


the diſt inction as to the Duke of Leeds. 


Let us examine theſe alternatives; but let it 
be admitted firſt, in return for my conceſſions, 
that if this order can at all wound the authority 
of thoſe in 1685, and 1690, or of the 44 that 
accompanied them, it muſt wound them by an 
zntention to depreciate their credit, either appa- 
rent, or naturally interred. 


I would therefore aſk, in this view, if it is 
conceivable that, in 1701, the peers meant, by 
the reaſon which they aſſigned for liberating the 
Dake of Leeds, to replace by a fide-wind the 
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order of 1678, net before them, and, at one 
woke, to overſet the judicial inference drawn in 
1699, from a ſearch of precedents, at leaſt ela- 
borate, and apparently impartial * ?—Or, is not 
either of the two other alternatives more pro- 


1 yy 


bable ſ 


: would have been a high diſteſpect for the 
ler of 1690, if the peers had /aid in the order 


7 


of 1701, © being of opinion, that he has no 
* claim to be dich upon account of the 
© intervening diſſolution.“ Would not many 
of the peers « who had iſſued that order of 1690, 
have ſtarted up, and have claimed an audience 
n ſupport of their judgment? And could it have 
been decently reverſed, without a debate upon 


IJ was a little ſurpriſed at the condeſcenſion of a moi! 
ngenuous, and liberal mind, in ftooping to the remark, 
' That Scroggs's caſe is omitted (evidently by accident) in 
" the lit of precedents reported 1690, thcugh conforming 
to that of Danby, and the catholic feers. 8 Nothing was 
de upon it, and therefore it might flip from the attentic 
:hat committee; but more eſpecially, becauſt it was Xa 
"ne reverhing order of 1685, and potterior to 1678: So that 
nas only the effect of the order 1678 wnrever/ed, and was 
in the view of the remark which the committee made, 

ich they pointed at precedents, eicher earlier than 1678, 
later than 1685; meaning to conve cy the ſame idea 
ech is more accurately expreſſed by the diſſenting lords 
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Between theſe two periods of 1690 and 1701, 
there was 10 political diſtinction, as there «<q; 
between 1685 and 1678. The peers in 1701, 
acted with as much patriotiſm as both houſes 
of parliament could have difplayed in 1690; 


and, as their main conduct had ſo much honor 
in it, one ſhould leſs impute this kind of trick 


to hem, for no conceivable purpoſe. 


You obſerve, that it was not the point made 


by the Duke of Leeds :—But even let it be al- | 


ſumed that it was; could any thing be more 


natural, than for the peers to chu/e, that without | 


prejudice to his other ground, though alleged, 


he ſhould be releaſed upon his, when they were . 


ſolicitous for the eftabliſhment of it, with a view 
to their own general e 2 


It is very obvious to me, that ſomething of a | 


ſimilar kind was done as to the two catholic 


peers in 1690. The lords could have examin- | 
ed the effect of the general pardon upon that 


caſe, by comparing it with facts, which the 
authenticated evidence could have adduced, 


and without which, upon the hypothetical repoit } 
of general pardon became 
waſte paper, as to thoſe who claimed the bene 


of the judoes, this a 


of it. But they ch to deſert this obvious, and 


ſhort inquiry, for the direct purpole (whether 
politic: 1 
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political, or conſtitutional) to liberate the peers, 
upon the ſingle ground (as they molt clearly did) 
of the 1erminated impeachment. It they did this, 


| in part, with a view to Lord Carmarthen, (who 


had the talent of being always execrated by the 
commons, under every title, and in every change 
of his politics,) I fee no harm in it Has the fame 
reaſon which made im apprehenſive that a ſingle 
precedent, in ſuch a period as that of 168g, 
might not avail him in ſuch a new ra of 
things and men, as in 1690, might induce 
the peers to examine diſpaſſionately, and ſettle 
this point; in order to redeem it, by acting upon 
it, if it was right in itſelf, or to renounce it, if 
it was wrong, by reſorting to the other topic, of 
the pardon alone. 


It may be aſked, however, upon what ground 


it was, that in 1701, the law being thus 


ckar, and ſettled, the Duke of Leeds deigned to 
rid himſelf of the impeachment againſt him 
which could not hurt him? I cannot anſwer for 
the Duke of Leeds in 1701; but it ſeems no 
violent ſuppoſition, to apprehend that he might 
think an aFual diſcharge more convenient al- 
together than a legal one, and the diſmiſſion of 
% impeachment a better ſecurity for him than 


en order of that court upon other impeachments, 


able to be reverſed, as he well knew, becauſe 
he 
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be knew the order againſt h:u/elf in 1678 hai 


been actually reverſed in 1685. 


But what is to be ſaid of the whole proceed. 
ing in 1717? 


Here again triumphant ridicule (and the $1 
is worthy of the god) has been taken for the 
teſt of truth, againſt the moſt obvious impre(- 


ſions of as plain a fact, as ever came under the 
diſcuſſion of unbiaſſed men. 


I again aſk of any individual, and let him 
have your talents, or let him have 072, if he 
has but the uſeful character of a /en/ible man 0. 
hin 1 would aſk, or, with equal confidence, 0: 
the acuteſt logician alive, two queſtions :—Arc 
you thoroughly poſſeiſed of the facts upon f. 
cord, and of the hiſtorical ones, obvioully ap- 
plicable to Lord Oxford's caſe in 1717 ?=—li 


you are, have you any doubt in your mind, : 
the : 
though upon the evidence of analogy alone, that. 


by the Peers, aſſenting to that vote, or Gll- 
ſenting from it, © the end of an impeachment, 
ce ag reſulting from the end of a Ppariiainent, 
was taken for clear ? 


If you are not appriz 2d of the facts, here they 
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Upon the 1oth of July 1715, this Earl was 
firſt impeached at the bar of the lords. 


The ?ory-peers, who were numerous, and 
were his brothers in affliction, moved immedi- 
ately two plauſible queſtions enongh :—one for 
n adjournment only of two days, the other for 
a queſtion to the judges “ whether the charge 
contained, or did not contain, high treaſon.” 


Both propoſitions were negatived by the his 


n } (for the term in thoſe times was more than a 
ic and), though, as to the ſecond of them, it 
„ems unexceptionable, and a very dignified 
V Wh caution againſt impriſonment upon grounds 
16-4 


| too haſtily aſſumed upon the e dixit of the 


accuſer, 


Upon«the ſame 11th of July, this Earl was 
| committed, in the firſt inſtance, to the pentle 
cuſtody of the black rod. 


But upon the 12th, an order of the peers, 
and more ſpecial than cuſtomary, ſent him to 
de tower. The recital of it was—that he was 
| mpeached for high treaſon, and that particular 
| 0s of high treaſon were ſpecified by the im- 
peachment. 
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Upon the 7th of September, his anſwer was de. 


ſivered. Upon the 15th of that month, a repli- 


cation was put in by the commons; and the 
lords, upon the 21ſt, gave notice to the com- 
mons, that his Majeſty would give the 
orders for ſcaffolding, &c. in Veſiminſter- bali. 
I mention theſe dates and particulars (little in 
themſelves) to mark the zeal of his adverſaries, 
who were in ſull power, againſt him. Of this! 
mall make uſe hereafter. 


Parliament was then adjourned to October the 
6th; upon which day the king announces the 
rebellion in Scotland. 


Then a fortnight's adjournment carried bot! 
houſes to the 20th; from whence, through {:- 
veral diſtinct intervals of new adjournments, they 


arrived in the end up to the gth of January I 


x715-16; when the king made another ſpeect 
alluding to the rebellion. 


In their anſwer to that ſpeech, the commons 
marked © the mal-adminiſtration of Lord Oxfers, 
« as one great ſource of the rebellion ;” this 
peer then lying under the weight of their im- 


peachment.— In chat which intervened, and was 
more accelerated againſt the rebel peers, 4 hint | 


was given, that Ford Oxford encouraged them. 
Well 


( $85) 


Well might James the Second exclaim, © all 
« commons are the ſame. —No man admires 


their public ſpirit, and their political energy in 
this government of ours, more than myſelf ;— 


no man exults more in the general advantage of 
their power to accuſe a miniſter, in, or out of 


place; I think even the terror of it is of uſe, 


and the J exerciſe of it, one of the moſt 
eligible advantages in the government, But 
when J look at what I may call e tyranny of 
their virtue, in ſome of thoſe judicial proceed- 
ings which they have in fact inſtituted, I am 
fuch a z7ory, that I cannot repreſs the horror 
which I feel in refle&ing upon 1t :—Here, 
Jos, Tyriuſve,” is nothing to the fatal pre- 
cedent of ſuch intemperate conduct. If popular 
zeal is ever to inflame a court of judicature, I 
can ſcarce imagine two better victims of it than 
either of theſe Earls; but indeed, Sir, I am per- 
ſuaded that your goodneis of heart will make 
You revolt at theſe inhuman prejudications of 
any culprit upon earth; and I muſt here do yer 
tne juſtice, to applaud your abſtinence from any 
ſuch modes of irritating the popular mind againſt 
Mr. Haſtings. He is the worſt enemy to im- 
prachments, who can thus calumniate the noble 
end which they have in view, by the mode of 
proiefling to attain, or follow it. 
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We left the Earl of Oxford in 1715-16, and 
carly in that year we find him again, upon the 
22d of May 1717, a ſuppliant at the bar of his 
pecrs, in a very modeſt petition, repreſenting, 
© that he had been impriſoned ever fince the 
ce 12th of July 1715; —ſtating, © that one 
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ce prorogation had intervened ;''—and requeſt. 
ing, not a diſcharge, nor even bail, but in ge— 
neral terms, * that his impriſonment might 30. 
&« be indefinite.” 


— 


An immediate order is made, © that all the 
« lords this day preſent be a committee, to 
« ſearch, and report ſuch precedents, as may 
ce the better enable the houſe to judge, what 
te may be proper to be done on occaſion of the 
« ſaid petition, and the caſe of the ſaid earl, as 
« it now ſtands before this houſe. —That the 
« earl's petition be referred to the ſaid com- 
« mittee, who are, in the firſt place, to ſearch 
ce for, and report ſuch precedents, as relate to 
« the continuancce of impeachments from ſeſſion 
&©« fo ſeffion.” —Here one ſhould have thought 
they would have ſtopped, for this inquiry would 
have given the ſole ground which they took for 
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the vote they iſſued ; but no — theſe words 
are added — © or from parliament to parlia- 
e ment 
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This clauſe not being directſy to the point, 
nuſt have been added for the ſake of analogy 
alone. 


That analogy, as we know, could not, under 
all the circurnſtances, if the whigs had common 


ſenſe, have been preſſed by them; becauſe the 


authorities upon diſſolution were againſt them: 
But for the tories to ſet it up, was natural; 
becauſe, if hey could prevail in it, all the force 


ef the orders in 168 5, and 1690, would cover 


them, and their favorite. 


It was the obvious policy of the whigs, no 
judicial precedent having reached the caſe of 
prorogation, either in terminis, or (as they per- 
haps concluded) upon ſound analogies, to 4, 
tinguiſh the nature of his interval, from that of 
a diſſolution. It was the obvious policy of the 
tries, to unite, and confound them. Lord 
Trevor, a tory, and friend of Lord Oxford, was 


at the head of this committee. 
Upon the 25th of May 1717, they reported. 


(ſolution ; indeed all of them that were to be 
und; and I need not again ſtate the effect of 


| them, 


Reſpecting 


They cite in this report many caſes reſpecting 


„„ 


Reſpecting prorogation, they cite very fen, 


not, as I recollect, more than two; — that of 


Lord Viſcount Mordant, 1666; and of Sir . 
liam Penn, 1668 ;—which amount only to this 
concluſion, © that after prorogation, the com. 
e mons did not iz fact proceed: Which, 
however, was not a circumſtance unfavourable 


to Lord Oxford, though it could not be of much | 


uſe to him. 


But they ſeem to lay ſtreſs upon the judg. 
ments in 168 5, and 1690; they do not over- 
look the Date of Leeds, in 1701; and they cal 
into the liſt (for no very intelligible purpoſe) the 
indiftments of ſeveral peers, unaccompanied with 
any account of the effect produced upon them 
by either of the intervals, and, I believe, unac- 


companied by the fa. 


The queſtion is then put, with ſtrict pro- 
priety,—* whether prorogation terminates im- 
2 © peachment : = 


It is reſolved in the negative; and the dil 
ſenting lords, or ſome of them, proteſt. 


f | 
1. * Becauſe here /eems to be no diſtin ion be- 
ce tween a prorogation and a diſſolution of par- 
ee lament, which, in conſtant practice, have ha 
« the ſame elfect as to determination of judici 


TILL 


INC 


( 


and legiſlative proceedings; and, conſequently 
« this vote may tend to weaken the reſolution of 
May 2, 168 5, which was founded upon the law 
and practice of parliament, without one prece- 
« dent to the contrary, except in the cafes which 
« happened after the order made the 19th of 


„ 
— 


Lend 
LA, 


A 
Lang 


March 1678, which was reverſed and annulled 
in 1685; and, in purſuance feared, the Earl Y 


« Saliſbury was bailed in 1690. 


Whatever artifice, or fallacy of argument may 
be contained in theſe records of diſſent (and 
I ſee traits of both in this proteſt), they are of 
ineſtimable value in one view, as keys to the point 
of the debate. | 


There was no pretence for determining this 
impeachment, unleſs prorogation fell within a 
perfect, or, at leaſt, a liberal analogy of dr/elution. 


The enquiry therefore, as to the effect of 


diſolution, was intruded upon the houſe, (by the 
medium of the committee,) on the part of Lord 


Oxford; the whigs not afraid of 1t, and there- 
fore not reſiſting it. 


That analogy, therefore, muſt have been 
preſſed in the debate; and the written diſſent 
is generally a reinforcement of the topics that 


T MA had 


> amy T9. 


f 168 


had been uſed by the peers who oppoled the 
vote with a little more ing, as the reſult, 
in part, of irritation at their defeat. —W hat ſaid 
the whigs in this debate, by way of anſwer to 
the tories in their attempted analogy ?—PFither 
nothing, which, in a debate ſuſtained by inge- 
nious men, 1s not probable,—or that the two 
caſes were different, —or that being the ſame, 
they were both of them, in parliamentary law, 
caſes of continuance—not of abatement. 


If they had made the laſt affertion, what 
could be more weak than for the 707:e5 to have 
proteſted as they did? And Lord Nottingham 
(one of thoſe diſſenting peers) was not a weak 
man :— Would they not, inſtead of touching 
with a general commendation upon the orders 
of 1685, and 1690, have reafoned at length 


upon them, and vindicated their propriety '— 


Would they not have anſwered in their prote/!, 
as they muſt alſo have done in the debate, thoic 

grounds upon which theſe orders had been de- 
ectate) by their adverſaries? 


On the other hand, if the whigs denied the 
analogy, they muſt either have denied, or ad. 
mitted the law that was affirmed by the ies 
reſpecting difjolution to be correct. If they 


denied the law to be good, this proteſt would be 
5 abſurd ; 


(wr } 


abfurd ;—if they admitted the law, it would he 
natural, and properly expreſſed. 


| The elt of their proteſt is to ſay:— © There 
| &« js uo doubt as to diſſolution ; and prorogation 


« is the ſame thing with a reference to 7his 


« point of determining an impeachment. We 


« are afraid of a new precedent ; which profeſſing 


« ;x terms only to reach the interval of proro- 


e gation, may, in its conſequences, derogate 
from the authority of that order in 1685, 
« reſpecting diſſolution, upon which you have, 
* yourſelves, judicially acted in 1690.“ 


By the way, it is material to obſerve, how 
directly the act of the peers in diſcharging Lord 
daliſbury, is referred by theſe proteſting lords 
to the judgment of 1685. That reference they 
muſt have aſſerted in the debate; and it muſt 
have been admitted, or they would have made 
lome efforts to eſtabliſh it, inſtead of barely af- 
frming it upon the written argument. I there- 
fore call every peer in this debate, as a wit- 
neſs to the act, that in Lord Saliſbury's caſe 


| the houſe of peers did not act upon the pardon, 
| 5d act upon the order of 1685. 


What a mockery upon good ſenſe, good 


| Manners, and parliamentary decorum (in a houſe 
| tat claims the monopoly of it), if this proteſt 
had been written aſter a debate, in which the 


1 order 
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order of 168 5, and the effect of it in 1690, had 
been queſtioned ! 


What could have been the uſe of ſuch a fal- 
lacy !—The whigs, triumphant in reaſoning a; 
well as in power, would have anſwered this tn 


« tend to weaken the order of 1685! Hoy , 
« can it weaken that which has no ſtrength? I 


« it has, we mean to weaken it, we mean to de- 
« ſtroy it; we told you /o in the debate. You 


ce ſtate as an admitted point, that a diſſolution 


« ends an impeachment, as if conceded by us, 
« You cannot pretend ignorance that we made 
« you no ſuch conceſſion,” 


It is an anecdote, but of ſome importance, 


that Lord Nottingham was preſent (and it may be 


ſuppoſed not inactive) in the debates of 168 5, and 
of 1690. It would have therefore been peculiarly Þ 
diſgraceful in that peer, to have ſet up the val. 
dity of this order in 1685, by a general aver- } 
ment, if he had not felt his ground ſtrong under 
him, upon the ſubſequent confirmation given 
to it in 1690; and upon the agreed opinion of 


that ſame court in this very debate of 1717. 


( 163 ) 


I muſt here impreſs upon the reader what 
appears to me, a juſt, and liberal diſtinction. 
Knowing of how little uſe would be the doctrine 
of retaining the impeachment for the purpoſe of a 
new trial upon it, after the unexampled prolix- 
ity of this, I have not expatiated upon the dif- 
ference, wide as it is in general reaſoning, be- 
tween that ſpecies of continuance, and what 
is now demanded by the commons, namely, 
the right of going on with an impeach- 
ment upon which evidence has been heard.— 
But in point of / e, I take the diſcrimination 
to be this: — That if all the various precedents 
of parliament itſelf, applicable to the point of 
continuing, or ending an impeachment, are laid 
upon the ſhelf; in other words, if the deciſion 
is to be governed by analogies to other courts of 
criminal juſtice, and the leading principles of 


it, in our law, the record being ſtill in the houſe 


of peers, that court would, or might act upon 
it, from the point of the record itſelf; calling 
upon the culprit again to anſwer.—T he continu- 
ation of the evidence would not be endured, 


But if precedents in parliament itſelf are to 
reoulate, and controul this analogy, a diſſolution 
a ol 
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of parliament, in that view, leaves no record, 
upon which the court can act at all, or for any 
Purpęſe in the new parliament, 


LE 
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LETTER THE ELEVENTH. 


Aliud eſt maledicere, aliud accuſare. Accuſatio crimen deſide- 
rat, rem ut definiat, hominem ut notet, argumento probet, 
eſte confirmet. Maledictio nihil habet propoſiti, præter 
contumeliam; quæ, ſi petulantiùs jactatur, convicium, fi 


ſacetiùs, arbanitas dicitur, 
Cice RO. 


SIR, 


HAS TEN to releaſe you (or, I ſhould rather 

ſay the reader, who may have thought me 
worth his attention) from the political, hiſtori- 
cal, and legal evidence, which an intereſting 
purſuit, at leaſt in my view of it, has tempted 
ne to lay before you. Perhaps, in what I have 
vritten, may appear that very zeal of a partiſan, 
which I have deprecated, not only as an inſult 
won the public, but as being of ſerious pre- 
julice to my own argument: Yet, I can with 
ruth affirm, that I have not been conſcious of 
tis polemical ſpirit, for a ſingle moment. If 
tie indiſcretion of a nature, which does not 
Pique itſelf upon the oppoſite virtue, or of a 
pen, which never had the courage before, to 


ncounter general criticiſm upon a field of ſuch 
5 extent, 
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extent, has betrayed me into words that are to 
ſtrong, I recall them, and wiſh the reader may 1 
in candour put them to the account of that 
ce incuria, which even you, Sir, (though in you, 1 N 


genius always accompanies it) cannot uniyer- ſome 
fally eſcape. | that 
| I bene 
It becomes me, who am one of the leaſt of ; 2 par 
minority ridiculous in point of numbers, bu: ¶ o pc 
in many parts of it made reſpectable by the ſuch 
weight of“ legal abilities, and perſonal character, Er. 
to be diffident in my own thoughts, or in thoſe | 
which I may have borrowed from others who UW Bu 
formed a part of that minority, againſt the poli- tonal 
tical, and favourite opinion of the day,—at leaſt nch a 
in parliament. = | n 
. | | origin, 
I am comforted however by this reflection- W ticians 
that every liberal ſupporter of the © ve&rix cau/a, WM indepe 
has admitted, in expreſs words, the importonc: or par 
of the diſcuſſion; and has proved, that in his | they al 
own mind a doubt hangs over it, by thoſe veic- People 
ment efforts which his eloquence, or wit, 0 WM conſtit 
talent of reaſoning, or weight of party-co- WF ® © þ 
ich 
* T remember a minority of five in the houſe of 10:0: Wi reflec 
two of them were Lord Northington, and Lord Camden. 50 popular 
accident Lord Alan Nel was not in the houſe, or would a ch! 
made ,x, having given his opinion againſt the vote © 1a; ; no 3 


prevailed. 
nections. 


ay 


( 


rections, or popularity of character, has called 
forth into the debate. 


Nor is it in one view unaccompanied with 
ſome flattery to the lawyers in this minority, 
that perſonal ridicule upon one of them, and a 
ceneral banter upon their whole profeſſion, as 
a part of the ſenate, has been thought a rhetorical, 


or political expedient, of no deſpicable value, by 


ſuch powerful reaſoners as Mr. Burke and Mr, 
Fix, e 


But, firſt, I am to deprecate, as a conſtitu- 
tional member of parliament, all diſtinction of 
nich and poor, of high or ſubordinate rank, of 
commerce or of land, of noble or plebeian 
origin, of military or naval profeſſion, of poli- 
ticians or lawyers, of this or that ground for 
independence, for ambition, for perſonal views, 
or party engagements; —in thoſe, who, ſuch as 
tiey are, conſtitute the repreſentatives of the 
people: They are all of them treated by the 
conſtitution (without Marc-Antony's ridicule,) 
3 © honourable men.“ Theſe, are principles 
waich I have learnt ever ſince I begun to 
reflect upon the nature of a parliament, in the 


| Popular ſcale of it; and they are principles, 


zich I have learnt in part from your captivat- 


ing eloquence, 


Let 
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Let me aſk in the next place, what is the 
offence of theſe lawyers, which has drawn from 
you ſuch a contemptuous anathema againſt their 1 
whole profeſſion (except thoſe who voted, and g 
ſpoke upon your ſide); as if in future, the houſe 


of commons could place no confidence in them 


It is, that upon a ſubject affecting deeply the eſſen. 
tial rights of the conſtitution, and thoſe of perſonal } 
freedom in particular, they could not furrende: 
their faith to the miniſter of the day, to his, or 


your eloquence, to the weight of your party, 


and the miniſterial one united; or to a third fe: Þ 
of their opponents, the culprit's admirers, and 
but have delivered their ſentiments } 


friends ; 
like men of honour, without violence, but with- 
out fear. 


Shall it be forgot, that moſt of them ſee I 
in the miniſter whom they oppoſed in this de. 
bate, an object of their general approbation, and 


political attachment ? or, that on the other hand, 


a very popular advocate, whoſe want of po- 
litical zeal for your ſide of the houſe hes 
came forward, and 


never been queſtioned, 
threw the gauntlet, with his accuſtomed [put 


in ſupport of principles which he thought in- 
alienable bleſſings of the conſtitution Let it 
then be recorded, as at leaſt one merit of theſe 


diſſentien: 
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lifentient lawyers, that party of no kind has at 
all ſwayed their conduct. As to their perſonal 
character for integrity, (of all virtues in a ſenator 
the beſt,) even the © 4rbanitas” deſcribed in the 
motto, which diſtinguiſhed your elegant, though 
keen ſatire upon them, from the © convicinm ?? 
that followed it, will hang like the ſhaft in Virgil, 


& ſummo clypei necquicquam umbone,” 


But, «© they loo to the houſe of lords.“ 
Where, fir, muſt that Revelution have been found, 
which you fo correctly underſtand, and with ſuch 
lienity have reſcued from inſidious friends; if, 
betore the golden period arrived, Somers (a 
name which no other, of any age, or of any ſcene, 
has yet ſurpaſſed, in liberality of ſentiments; in the 


delicacy of political diſcernment, or in the moſt 


cevated ſpirit of public virtue) had been called, 
vith popular effect, by ſuch eloquence, and wit, 
a yours, ©© a bird of paſſage,” © not at home in 
the houſe of commons,” but, “ perching there 
„in his way to the lords,” with © his eye fixed 

upon thoſe flowers and fruits that were glow- 


nz, and ripening for him there, —in that 


« 


0 


it 


reſting- place of delight? If in thoſe days his 


roteſion, which had always conſiderable weight 
1 the houſe of commons, had been depreciated, 
Mere ſhould we have traced the“ j1ſz”* and the 
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& tenacious of his purpoſe,” in Holt's character 


or the experience, and calm wiſdom of Au. 


nard? If in earlier times the ſame ridicule 
had been faſhionable, we ſhould have loſt the 
patriot firmneſs of Selden, accompanied with a 
maſs of learning that in points of the deepeſt 
conſequence to the liberty of the ſubject, weigh- 
ed his adverſaries down; the liberal, expanded, 
and luminous mind of Lord Hale; J may add, 
with all his blemiſhes, the Earl of Clarenden? 


Were theſe, men of cramped ideas, or of that 
groſs incapacity for conſtitutional knowledge, 


and political ſpirit, which you aſcribe to the in- 


herent character, and radical infirmities of our 
profeſſion ? May I not aſk too, if you have 


diſcovered in the hiſtorian's page, that lawyers 
have been even acca/ed of the © e/prit du corps, in 
ce parliament ;” or of any views to power and 


rank, that were not rather challenged, than 


ſolicited by the weight of their character ? 


I ſhall take up one more topic, which illul- 
trates, by a recent example, the public ſpirit, and 


the political independence of lauyers, in !” | 


bouſe of commons. 


Some of thoſe who form a part of the mino- 
rity upon your victorious 23d of December 179,9 
gave proofs of an attachment which no intereſted | 


motive could ſhake, either to their /overeig”, } 
(whom | 
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( 
{whom you, Sir—but I check myſelf—) or to that 


miniſter, whom a certain awful event was threaten- 
ing to reduce into the common ranks of life. 
The chances were then a million, perhaps, to the 
minuteſt value in the oppoſite ſcale, that a novus 
rerum ordo, a new reign, in effect, would ſet a 
mark upon heir opinions, to the ruin of their 
political hopes. 


On the other hand, very /agacious politicians, 
ho were not lawyers, embraced a different 
ine of conduct, and begun to dilcover merits 
upon your fide of the houſe when it was going to 
be the other fide of it, which till that critical, 
that illuminating hour, had eluded their diſ- 
cernment. 


Poſterity will determine (if it ſhould be inte- 
reſted by ſuch enquiries at all) whether here 
ive politician who was no lawyer, or the lawyer 
wh was no politician, ated with moſt honor to 
the public, and beſt underſtood the conſtitution. 
put he, whoſe new opinion led him to emolu- 
ment, and who became a “ hig, jult at the 
time, of all others, in which men of that name 
(ior it is no more, © vox, et preterea nibil) were 
o fill offices of profit, muſt own to me, that by 
cident, his public virtue appeared in a more 
gueſtionable ſhape,” than a certain obſtinacy of 
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opinion, which paid its court rather to a ſelf. ap. 
proving conſcience, than to power and « 5% 


« riſing ſun.” 


Having, however, obſerved, that before the 


impeachment of Mr. Haſtings, you had not 
formed this contemptuous opinion of the lawyer; 
upon other topics equally important, in which 
they took a part, I muſt really hope, for 
their ſake, that your late ridicule of them aroſe 
from a diflike which you ſeem to have ingenu— 
ouſly conceived againſt thoſe land-marks of cri 
minal juſtice, which their habits and reflections 
have taught them to revere ;—from a wiſh 
to reach this Indian culprit with more facility 


than mere law can admit, with a more ele- 


vated hand, and upon more unfettered princt- 
ples Of re >aſon. I have obſerved, that even the 
rules, or principles (for ſo we call them) of legal 
evidence are not admitted into your creed, as 


any check upon thoſe who accuſe by impeach- | 


ment, In vain you have been told, that {uct 
rules as theſe had nothing technical in them, 
but were inferences of ſound reaſon, —ot the 


moſt liberal juſtice, of that mercy which the 
law of England loves, and of general conven- 
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in a court of parliament, that even rules of teſti- 
mony, like every thing elle, if „he legal or gans of 
the people accuſe, arc to ſhiit as well as they can, 
according to the exigency of the day, or of the 
minute; and ſo model themſelves as to attain 
the poſirical object, or vindicate the national ho- 


nor, in convicting, and puniſhing a delinquent 


01 ſtate. 


Morteſquieu, T remember, in his very inge- 
nous chapter upon our conſtitution, has given 
to the judges upon impeachment a power which 
the conſtitution has xz given to them; but it 
s a power of mercy, in tempering the rigor of 


the law which has been violated. The idea of 


enabling the accuſer to diſpenſe with rules of 
hw, againſt the culprit, in order to facilitate his 
conviction, had not been imparted by his Engliſh 
friends to the docility of that enlightened hiftorian, 
nor had the wildem of it ſtruck him as a philo- 


ſphical reaſoner upon the policy of government. 


As to Mr. Ilaſtings, whom you have repre- 
ſented the /awyers to befriend, I take pride in 
declaring, again and again, my uniform opinion, 
that vou have moſt ably ſelected him as the ob- 


jet of your impeachment ; and that no adequate 


uſtice could ever have fried him for the offence 
which you have charged againſt him, (upon ſuffi- 
dent ex-Parte evidence, if this ultimate reſource, 

and 
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and ſolemn expedient of the national honor had 
been overlooked, or entruſted into any hand but 
your own. SE 


The power of impeachment, if dignified and 
chaſte in the uſe of it, gives to our view the moſt 
elevated ſcene that human juſtice can admit;— 
not becauſe it has rules of its own, at a mo- 
ment's warning, for any of its purpoſes, adverſe 
to the culprit; ot becauſe it may reflect upon 
every judgment of the court, which is of uſe to 
bim, and may inſtitute even a perſonal conflict 
with judges who form a part of that court * ;— 

not 


Lord Bacon ſays ;—<© Let not the connjel at the bar chop 
« with the judge, nor wind himſelf into the handling of the 
e cauſe anew, after he hath declared the ſentence.“ 

It is a diſtinction of the managers for an impeachment, 
that no counſel at the bar appear for em. The commons 
execute no part of their accuſing function by attornies; they 
demand impriſonment, or bail, or trial, or judgment, in their 
ew perſons; they are, in the eye of the conſtitution at leaſt, 
their own counſel; and this, which has been lamented as 2 
diſadvantage, is only 2% beneficial to them, unleſs temp-- 
rately managed, with a difcipline of ſelf-government, which 
has been recommended even to an epic poet's diſcretion:— 

* parcentis viribus, atque 

« Fxtenuantis eas, conſulto 2 — 
It may be, in the firſt place, an apology at once for a deport- 
ment which no ceunſel would attempt; becauſe he would know, 
that it would give immediate offence to the court; and for 
propoſitions, which no laceyer who valued his charac.” 
would riſque in a court of juſtice, : 
11 
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1 
t becauſe it may endeavor to intimidate the 
adrocates for the accuſed by the political rank 
of the accuſers ot becauſe it may harraſs the 
party with ſuperfluous delay, and expence ;— 
wt becauſe it may ramble into accuſations, 
which are not alledged, and cannot, therefore, 
be authenticated: But upon very different ideas 
of an elevated character. Becauſe it reſcues a 
national concern from courts that would be un- 
equal to it, and ſcorns to aſk a jury of London 


In the next place, it enables them to impreſs, by the 
aſcendant of their eloquence, topics of odium againſt the 
culprit, which admit of no proof. They can reaſon thus 
and it is an argument from their avea#n/s, to their 
engt he We are no lawyers ;—if you bind us by the rule 
of inferior courts, a rule that we cannot underſtand, you 
tell us at once, that we are no longer to accuſe : Let us 


| © proceed, my lords, by rules of our own, rules that we ds 


underſtand ; ſuch as the rule of policy —of ſtate conve- 
nience natural juſtice, interpreted by ourſelves, and 
© without a ſingle fetter upon it—principles of ſentiment, 
and feelings of public ſpirit.” In other words (but in 
ner fleeve) they can tell them“ Let us tempt you to 
* convict this man, by eloquence, rank, and power! 


« Jane pater, clare ,,=clare cum dixit, ** Apollo, 
Cabra movet, metuens audiri, —“ da mihi, pulchre 
8 Fallere.”? 


'n the laſt place, it elevates the advocate for the accuſer, 
zh is indeed the accuſer himſelf, into a figure of political 
importance, with whoſe pride of ſtation, the only attainable 
advocate for the culprit is not upon even ground. 


or 
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or Middleſex, if treaties have been violated; ha. 


tions exterminated, or princes oppreſſed, and en- 


ſlaved* ;—becauſe the accuſer by tmpeachmen; 4 


is the people, in the moſt awful ſhape of thei 
power; and if tribunals were to judge, who wee 
alſo taken from that claſs, they would be (as 


Monteſquieu, writing upon the very point, well 1 


expreſſes it, by a term that admits of no tranſla- I 
tion) entraines by the weight of ſo powerful an 


accuſer ;—becauſe (to follow that writer) © it is | 


ce neceſſary, in order to ſuſtain at once the dignity } 
ce of the people, and the ſecurity of the individual, 
« to make the popular branch of the legiſlature 
te accuſe before the other branch of it, conſiſt- 
ce ing of the peers, who have neither the paſſicis 1 
ce nor the intereſt of the accuſer ;”—becaule it 
holds a leſſon to miniſters, great men of all | 
deſcriptions, and even the ſovereign him{el}, | 
that a feeling and a national ſpirit, by its © . 
ce preſs image, the houſe of commons, can reach 
any delinquent of ſtate, and guard the dignifed 
character of Great-Britain againſt the diſhonour } 
of public wrongs ;—vecan/e it marks to the pub. 


* A more exquiſite piece of ſatire was never hcard. t 
your's upon Stratton's fine, in the king's-bench:—“ 1 | 
CE legal price of a rebellion is 10001.” But there was dee? | 
ſenſe in this wit; for the courts of law have not arms long 
enough to reach the extent of ſuch crimes, or political ener, 
encugh to puniſh them as they H be puniſhed. 
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lic, that although national feelings and politi- 


7 


cal objects ele vate this proceeding in dignity 
and 2% above a common indictment, the 
accuſer glories in ſubmitting to that, which 
is paramount even of his character *, to a law 
that protects the © giant as well as © the 
« poor ſharded beetle,” the oppreſſor, and 


the oppreſſed, againſt the worlt of all tyranmies, 


judicial deſpotiſm to a law of rules, and prin- 


ciples, the accumulated wiſdom of ages, and 
calculated for no ſhifting exigencies of the day, 
but for univerſal judgment: - ecauſe he who 
accuſes by impeachment is, in a better view 
of that phraſe, the people, — fcels as hey feel, 
and reſpects, without ſhame, as hey alſo re- 
ſpect, thoſe preſumptions for the accuſed, which 
every man's heart approves; thoſe ramparts 
of legal evidence, and of equal juſtice, which 
every man is born to ſupport :—#ecay/e the 
mpeaching ſenator does not find his under- 
landing too proud, or his enthuſiaſin too vehe- 
ment, for thoſe rules of competency, and credit, 
which govern the higheſt courts of law in heir 
liſters of proof ; and are neither technical, nor 
obſcure, but as liberal as they are clear, and as 
The anſwer of the judges to Henry the VIII deſerves 


1 by 1 
„ebe writ in letters of gold: “ An i rien court could not, 
{i 4 ] 2 * . . 2 5 Io * = 

in /aw, or in 7zffice, do it; and we are of opinion, that 
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deep in their policy as they are ſmooth upon the MM 
{urface, | | 


But if to the uncommion advantages of 
this accuſer, can be added the indefinite conti- 
nuance of his impeachment ; — if the death 
of the accuſer in his popular office (which 
alone enabled Him to accuſe) is to have no effect 
in terminating the riſque of the culprit, but may 
expoſe him to a zew accuſer, more bitter, per- 
haps, and leſs informed, or liberal, than the 
firft ;—if the king's power of diſſolution may 
baile the riper judgment of the commons when 
it inclines them to abandoy their ſuit, —if it may 
enable him, after accuſing by influence through a 
corrupt houſe of commons, to harraſs by delay, 
to opprels by impriſonment, and convict by in- 


trigue, a popular culprit, impeachments will be- 1 


come unpopular, and great offenders will triumph to 0 
in their impunity. It is remarkable, that wit: Den 
all the advantages of this proceeding in theory, W © ir 
few impeachments, ever ſince the line of Tudo WW cece: 
failed, have been cither juſt in themſelves, 0! 
well conducted. Lo, 7::0n, and Lord Middle 
ſex were proper objects of impeachment, and 
fitly puniſhed; but the mode of proceeding 
againſt them was abrupt, and irregular. The 
the rebel Scotch peers was moſt 
fwO 3 


[att 
1 
$+ + 5 


impeachment of 
awlully, and ably conducted in both of the 
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ding 


The 


ad oft | 


two I 


last 
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laſt reigns. The impeachment of Lord Macclc/- 
feld, though it ſprung from political motives, 
and was perhaps too ſevere, was uſeful in the 
example, and very dignified' in its conduct. 
The impeachment of Sacheverell was entirely 
political, violent, and injudicious; though it 
brought forward ſome of the ableſt arguments 
againſt ** paſſive ovedience,” that were ever 
thrown away upon fuch deſpicable adverſaries. 
One of thoſe arguments, and which 1s of unex- 
ampled ability in the annals of Engliſh, and per- 
haps of Roman eloquence, brilliant as they are, 
is the work of a /atoyer ;—of that ill- fated, but 
accompliſhed peer whom IJ have laſt mentioned, 
and who owed the ſeals to the exertion which 
he then made. | 


The reverſe of the picture it gives me pain 
to contemplate. The impeachment of Lord 
Danby was in itſelf perfectly juſt, and, if guard- 
ed in its deſcription, pure in its motives, or even 
decent in its conduct, would have done the houſe 
of commons or the peers no diſhonour ;—but, | 
as it is, no meaſure ever diſgraced either of thoſe 
tao aſſemblies more. Nothing but oblivion, 
or contempt, ſaves the earlier impeachment of 
Lord Clarendon, from that brand of odium upon 
i, which elſe would be it's fate. The impeach- 
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ment of Lord Stafford was * madneſs in cold 
blood: And the memory of Lord Nottingham, 
great as he was in his own court, will be for 
ever polluted by his addreſs to that peer, when 
he appriſed him of his fate. Burnet calls it the 
moſt eloquent ſpeech that he, the chancellor, 
ever made; bur cenlures the very ſolemn and 


judicial declaration, that, “ a deſign to murder 


« the king, &c. had been on foot.” —Of the 
eloguerce, 1 ice no proof, but of the humanity, 
and gezd ſenſe, let the reader judge by the fol. 


* Impeachment has been compared moſt abſurdly to the 


A 
Ta 3 11 2A +! * / 
ſuit of a Par 8 Y. in * allied the appoals and which demands 


SES 


5 C 
Pu: ihment for the injury ſutrered, more than for the Mae 
to the public. It was iirſt pecuniary, and was changed into 
capital, bat itil] partaices the idea of civil, and pecuniary atone- 


ment; inaſmuch as the death of a co: . a; pellee, may be 


»In a n a+ gc t! LS < SES . 
expiated by a fine, that is, the appellant may releaſe the ap- 
58 


tor a fam paid as the condition of that releaſe.— But the 


7 * — P 133 
ancient uſage was, that all the relations of the party murder- 
8 ? 1 1 7 Md. og 7 22 5 9 / * 
ed, had NC cov fort ©: RoW privilege 04 dr agg ing the Appeiint 


to his place of ex:cution. This kind of /avage recompence, * 
after T' in a more euligl! atencd age, encouraged as a par 
of our law; for the appeal at this day 1 is, in its legal erk 
nothing elſe; and! it ſeemed as if the mana gers againſt the 
Fiſceaut Stafford felt that principle of the analggy; with only 
one ſhade of difference, that in ſhedding his blood they re. 
lented the injury of oer, or e his religion by the 


7 7 — - 7 . 7 
murder of a harmleſs, and weak individual, becauſe they %. 


not 1 wh it in the Dute of York, by excluding him from 


an? 


tie Englhth throne, —Thelſe, I call, again, the zyramrs ! 
pubic Ti tie. 
10010 


"Y 
} 
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« 


ir 


LY 
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(( 


lowing extracts; which, if they were not fol- 
lies that ended in ſhedding innocent blood, 
would ſtimulate one's ridicule more than one's 
horror. | 


« Who would have thought that a perſon of 
your quality, &c. ſhould have entered into ſo 
infernal a conſpiracy as to contrive the murder 


of the king, the ruin of the ſtate, the ſubver- 


ſion of religion, and, as much as in you lay, 
the deſtruction of ALL the BODIES and SOULS 


in THREE CHRISTIAN NATIONS? 


.. . » *© That there hath been a general, and a 
deſperate conſpiracy of the papiſts, and that Se 
death of the king hath been all along one chief 
part of the conſpirators' deſign, is now appa= 
rent beyond all probability of doubt.” 


Mark his proofs ! «© What was the meaning 
of all thoſe treatiſes which were publiſhed 
about two years ſince againſt the oath of 
allegiance, at a time when no man ever dreamt 
of ſuch a controverſy ?—\V hat was the mean- 
ing of Father Conyers's ſermon upon the ſame 


ſubject; but only, there was a demonſtration 


of zeal, as they called it, intended againſt the 


' perſon of the king, which the ſcruples ariſing 


from that oath did ſomewhat hinder ? 
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« To what purpoſe were all the correſponden- 
« cies with foreign nations? The collection of 
ce money among the fathers, abroad, and home: 
« What was the meaning of their governing 
« themſelves here by ſuch advices as came fre- 
ce quently from Paris or Sf. Omer's ? And how 
de ſhall we expound that letter which came from 
*« TJreland, to allure the fathers here, that all 
« things were in readineſs there too, as ſoon as 


ce the blow ſhould be given? 


ce Does any man now begin to doubt how 
« London came to be burnt; or by what ways, 
« and means poor Juſtice Godfrey fell? And 
ce js it not apparent by zhe/e inſtances, that ſuch 
< is the frantic zeal of ſome bigoted papiſts, 


ce that they reſolve no means to advance the 


« catholic cauſe ſhall be left unattempted, 
« though it be by fire and ſword?” 


The impeachment of Lord Somers, &c. in 
1701, and that of Lord Oxford, &c. in 1717; 
came to nothing ;—they were political mealures 
of party-intrigue, DE. 


A ſingle word upon the conduct of the impeac- 
ment againſt Mr. Haſtings, —I admire mol: 
unequivocally, the eloquence employed in it, for 


the nobleſt of all purpoſes, I think too, that 
as 


(7) 


e Jong as our commiſſion, if I may uſe that 
nhraſe, is unrecalled, we cannot blame the ma- 
nagers, with delicacy, or prudence, I diſapprov- 
ed the check which you received in the houſe 
of commons, upon the ſubje&t of Nuncomar, 
and I did not vote for it. I lament, without 
blaming, tbe time which bas been occupied in this 
pea: -bment, for one plain Ga Haft- 
inet is either innocent or guilty : If the former, 
tis acquittal is bare /ecuriiy; it is not Honour, 
3 it Hu be; for it will be aſcribed by the 
common obſerver, to the mere impulſe of 
compaſſion upon his judges for the anticipated 
puniſhment which he bas already undergone: 
If he is guilty, conviction, and puniſhment 
will be leſs exemplary ; becauſe, they will be 
counteracted, and weakened by the ſame com- 
raſion operating upon the good-nature of the 
public, I am, however, much pleaſed with your 
lat propoſal, to ſhorten the remainder of your 
articles: It was humane to the culprit, juſt in 


be principle, correct in its form, and very ju- 


dicious in the reſpect it marked for the public 
pinion. 


J have the honour to be, 
S 05 
Yours, &c. 
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LETTER THE TWELFTH 


Nunc, quamobrem has partes didicerim, paucis dabo, 


* 
TERENCI 


IR, 


HERE is not one of the many aftoniſh- 
ing talents, that nature, in her moſt par- 
tial mood, has given to Mr. Fox, which I have 
ſo often wiſhed in vain to borrow of him, as the 
talent of abbreviating, with new force, the ſub- 
ſtance of an argument previouſly delivered by 
himſelf; but with ſo little hint of a regular 
method, and with ſuch variety of detail, that 
vou would little ſuſpect the arrangement, by 
which the parts of it are divided, or united, as 
links of a chain. . 


In general, attempts at an epitome, either, 
according to Horace's comment upon them, 
ce ſtrain at brevity, and become obſcure; 0: 
they are tireſome repetitions of the /ex/e, in pal- 


ſages of detail, if not of the worde; or, without 
being 


( 


being ſhort, omit the paſſages which moſt re» 
quire to be impreſſed, 


[ ſhall hope to avoid thoſe dees; though 
[ deſpair to catch the fainteſt ray of that envied 
power which in Mr. Fox appears to me unex- 
ampled, and above all competition. 


My firſt attempt has been, to refute general 
principles which I thought new to the conſtitu- 
tion, dangerous to its freedom, and ready apo- 
logies, in worſe times, for the law of tyrants in 
the houſe of liberty ;—for a diſcretion, which is 
an abuſe of the term, becauſe it is blind and un- 
Imited ;—for diſcord between the æccuſer and 
the judge ;—for endleſs confuſion between rules 
and principles, between expediency and 7:ght, 
between legal and conſtitutional ; — for convert- 
ing public accuſers, and an open trial, into a 
ſcene of inſult, and of torture, which the pureſt 
yirtue could not eſcape. 


Combating theſe principles, with an impartial 
zal for truth, but with a diffident ſpirit, I have 
leparated the rea/ons from the eloquence that 
clothed them in a robe of magic, which not only 
adorned, but conſecrated them. Ingenuouſly wiſh- 
ing to deprive the argument of no weight that 
nas due to it, I have caught, perhaps, the mere 
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Points of it, their ſubſtance, arrangement, and cn. 


nection, though in a very few lines. 


Proteſting againſt the competency of an in- 
ference to what is ut, from what is expedient, 
(though we are told that convenience is jufti 
prope mater,) I have yet anſwered this popular 
challenge, putting ſeveral caſes, (none of them 
J hope, extravagant,) in which he continy- 
ance of trial by impeachment, after a diſſolu- 
tion of parliament, would ſtrike with infinite pre- 
Judice at the liberty of the ſubject, and with a 
death's- blow at the accuſer's diſcretion, which is 
an eſſential part of his right, and of his truſt ;— 
would enable the king to guard his miniſter with 
leſs indecorum, and would give him a more 
ample field of power, in the perſecution of 2 
meritorious culprit. 


J have then grappled, as well as I could, with 
all the other topics, in ſupport of this vote, ariſ- 
ing from the nature of parliament, and from the 
nature of impeachments. I have met, and re- 
ſiſted, the ed doctrine of a parliament aſleep, 
and wakened by the king;—the inherent right 
of a peer (equally new) to demand, without ce- 


remony, his Judicial character, as being inſeparabſe , 
from his robe, in the houſe of peers we = 1 ol 


organ of the People, in their function (or p, 
cc lege 74 


7 


( 


lege“) of accuſer, which is alive, it ſeems, 


and has a pulſe (like ſwallows in the winter) be- 
tween one parliament and the next, be the in- 
terval ever ſo long; the compariſon of this legal 
gan to an attorney-generat ; —and the right of 


impeachment, conſidered as privilege. 


Here 


too I have ſuſtained, as I hope (not againſt 1 
{icule, but againſt any juſt imputation), a doc- 
trine, which I avow to be a rooted part of my 
political faith and creed; © that by the conſtitu- 


cc 


tion of this government, the commons of Eng- 


land, in parliament aſſembled, have, an inde- 


pendent mind, inſtead of being agents, in any 


ſenſe of the term, either to their local elector, 
to the conſtituent at large, to the people out 


of doors, or to another houſe of commons ; 
that it is the duty of their ſeat, and repreſent- 
ative character, to act for the general and real 
intereſt of that popular claim upon the go- 
vernment, which they perſonate; but with a 
lenſe of honor purely zbeir own; with a diſ- 
cretion of heir own; with a political ſenti- 
ment of men, or meaſures, equally azfertered; 
and with ſuch ideas of conſtitutional freedom, 
as their 6wn relearches, habits, or feelings, 
may have prompted them, end fide, to en- 
tertain, in direct oppoſition (if their con- 
ſcience makes it neceſſary) to the wiſhes, and 
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ES. 
te poſitive injunction of the electors, or to the 


te teftamentary admonition of departed repre. 
« ſentatives.” | 


And I hold this doctrine to be that of as true : 


a whip, as any in the houſe of Cavendiſh, Rull, 
or Bentick. I have called upon Mr. Burke fo 
bis countenance to this faith, by the manlieſt in- 
dependence of conduct that his public life has 
ever marked; when, addreſſing his electors, he 


communicated, in better language, the ſame 


ideas which, in mine, expoſed me to ingenious, 


but ill- founded ridicule, and, moſt unfortunately 


for me, in the moſt eloquent ſpeech that has 
been heard, 


I have combated the miſapprehenſion (as ! 
took the liberty of ſuppoſing it) which gave to 
the commons of England, or of the realm, a con- 
troul over the commons in parliament, as public 
accuſers, becauſe every impeachment is in the 
name of them both z—an illuſtration, as I con- 
ceived, of my own principle ; inaſmuch as all 


the authority which is imparted by the naine of 


thoſe prouder commons, who are emphatically 
deſcribed, “ cf the realm,” is given to their 


fubelterns, the commons of Great Britain in parlia 


ment aſſembled, with an abſolute power to make 


uſe of that name, as their own, You, Sir, uſing 


the 


the 
men 


we, 


thing 
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de © ardentia verba” that impreſs your ſenti- 
ments with ſuch force upon us, have told us, that 
we, the commons, have in ourſelves, by ſome- 
thing livelier than repreſentation, —by © expreſs 
« 7zoge,” the © feelings of the nation. — That 
we have, by the conſtitution, a general credit 
for thoſe feelings, I admit ; but that a ſympathy 
of thoſe feelings animates 4% our meaſures, or 
opinions, and principles of government, 1s not 
even our theoretical boaſt : It happens, for 
example, that your proſecution of Mr. Haſtings, 
in which the ſenſitive delicacy of honor, that 
ſhould be national, as well as perſonal, was deeply 
at ſtake, found the public at large completely 
indifferent; I was generally anſwered, © we 
« don't care about him: — The diftance of the 
ſcene was, in part, the occaſion of that indif- 
ference ; but another, and more powerful cauſe 
of it was, that pretence for idleneſs which moſt 
of us too readily embrace; this, called itſelf 


* the difficulty of the ſubject; which, to thoſe 


who were not initiated, was „ chaos and old 


right: What effect your brilliant perſpi- 


cuity in developing Indian politics, complicated 
35 they were, may have produced upon the na- 
ial feelings, better inſtructed, it becomes not 

me to ſay. 
| have marked this independence of character 
inthe commons, with peculiar anxietv, where 
IT 
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it authorized, and oliged them to diſclaim the 


influence of their predeceſſors, to refuſe their 
moſt conſummate acts, either paſſed 2vithout the 
aſſent of the other eſtates, or with-it, if to any 
conceivable extent ſhort of the legiſlative power, 


J have traced the fame character as extending 
itſelf: to orders of any kind ;—even to orders 
for the ſupport of their privilege, a point, in 
which their conſtituents, and the zext houte of 
commons have an equal intereſt :—orders, de- 
liberately formed, and exerted with ſpirit, but 
either left incomplete, though in the minuteſt 
part of them, or incompletely executed. I have 
reminded the public, of that jealous conſtitu- 
tion, that will not /##z7 the next houſe of com- 
mons, to diſgrace their calling, by a confidence 
in theſe mealures, taken up at the point of their 
interruption ;—or if they were in param, ſuffer 
the object of them to be touched *. 


* The idea of a ſcptenuial change in the repreſentatives, 
does not originate in the ſuppoſition of a national judgment, 
that will inſluence the c and the roxy alike; but in the direct 
reverie—in the policy of changing the men, by way of guard 
againſt their abuſe of power. Minorities and majorities are 
often tranſpoſed by this general appeal to the elector, and 
the legatary intereſt of an impeachment againſt M. Pit, it 
there had been ſuch a meaſure, it would have been pert-<t 
ridicule to name, with a reference to this c gan F the pes, | 
Kc. at the opening of the lad parliament. 
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| have diſtinguiſhed the commons in parlia- 
gent from an agent of any kind, from an attor- 
wy general in particular, who may be diſplaced 
by a ſudden breath of caprice, or of party, at 
ſeaſt; and who is bound by the acts of his prede- 
ceſſor, becauſe they are both of them treated as 
mere agents of the king, who nas bound Þimyjelf 
by the <words, or the as of his agent, for the 
ume. 


have ſtated what appears to my underſtand- 
ng, the ſoundeſt argument that can be offered 
upon the general principle, as reſulting from the 
daurſe of parliament ;—a variety of inſtances, 
mounting, in their number, and value, to a 
general principle; —© that no chain of pro- 
« ceeding can be taken up, and continued, by 
© either houſe of the legiſlature, in a parliament 
that is new, though in points of the moſt criti- 
cal importance to tie welfare, and ſafety of 
the kingdom.“ 


I have traced the admitted rule as to Bills 
which had paſſed both houſes of parliament ; 
and J have traced it, not as an exception, or as a 
technical rule, tricti juris, and with an obſcure 
origin; but as a marked illuſtration of the gene- 
el principle, which is raiſed upon many other 
inſtances of a ſimilar nature; indeed, upon all, 
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this of impeachment alone excepted if it i; an 
exception. 


J have argued as forcibly as J could, becauſe # 
it was in ſupport of an honeſt opinion, from a 
bill of attainder, where the culprit of ſtate 
is, in a peculiar degree, an object of natural 
puniſhment, where the commons unite a judi- 
cial to a legiſlative character, where the recourſe 
to Bill, proves it the only way to reach the 
culprit, for offences which may touch the vital 
ſecurity of the government. I aiked, and I ak 
again, if Mr. Haſtings had been a favourite 


miniſter of another ſovereign, of Charles the ſe- 


cond, for example; and if the Jegiflative trial 
had laſted, as it might have done, for three years, 
what an ealy taſk would the admitted conſtitu— 
tion have put into the hand of that ſovereign, 
Juſt after the lords had paſſed the bill, to end 
the parliament, and cloſe that proceeding for 
ever? | 


Having thus cleared my way, f/f, of the 
general principles, either as introductory guides 
to the debate, or, as bearing directly upon the 
conſtitutional ſenſe of a depending impeach- 
ment,—I have zext followed you into the 
zſage of parliament, which is an admitted, and 
eſſential part of its /aw, 


] have 


( 18 J 


have adjuſted here, the onus proband! ; in- 
ting, that as the continuance of impeachment” 
ger evidence heard by a former court of the 
reers, has never happened in falt; and as any 
continuance of it muſt be a perfect anomaly, 
with 2 reference to the general principle, it was 
{or them who affirmed that continuance, to fill 
up this blank, by evidence of, at leaſt, indirect, 
ind collateral uſage, whoſe analogy would reach 
the caſe before us. 


have touched upon the political argument 
of diſabling a miniſter to elude an nnpeach- 
ment; and have reverſed the hypotheſis, by 
tat of a king adverſe to a popular culprit, a diſ- 
carded miniſter for example, and at the head 
of a powerful oppoſition, in a corrupt houſe of 
commons; the accuſer tired, or frightened, by 
te popular clamour the evidence cloſed on 
both ſides the diſſolution of parliament by an 
obvious fineſſe enſuring his puniſhment at a fu- 
ture, and more commodious period, * with all 
Appliances, and means to boot,” 


| have proteſted againſt the unequal, and par- 
tal juſtice, which is, in other words, no juſtice 
a all, of imputing to the commons an exemp- 
ton from the human accidents of deſpotiſm, 
nrigue, and corruption;—but, giving the mo- 
FETs nopoly 
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nopoly of thoſe infirmities either to the ſove. 
reign, or his miniſter. Here, as in many other 
parts of the work, I have taken pride in the 
idea of a tempered authority, in which a mu- 
tual, and jealous vigilance againſt the abuſe, or 
aſſumption of right, guards a/, the power of 
government, and is the beſt of all ſecurities for 
che governed *. | 


I have barely touched upon the analogies of 
law, in other, and, as they are called, inferior 


44 courts; becauſe I knew, how ſhy the laune os 
We: is (unleſs when he has political occaſion for WM 

5 them) of theſe analogies, and becauſe I really 5 1 
i did not feel that J wanted them, unleſs where 1 as | 
1. tne molt obvious good-ſenſe annexed, and united of 1 


. 


them to the law of parliament, ſo as to make 167 
them in principle one and the ſame. | W 1s 
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4 I have marked the neceſſity of conſulting 2. 
eedents, and of conſulting them deeply ; reluſinę 
the paradox which called itſelf by the name 0! 4 I 
& previlege;' and confined the inſpection £ men 
journals to the houſe of commons, in which vo W 5 
judicial precedent could be found. W tir 
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] have compared the two preceaents of 1678 
and 1685, ſummarily at firſt, but extended the 
enquiry as to both, into the character of the age 
in which thoſe orders reſpectively iſſued. —I have 
examined hiſtorically, the actual view, and uſe 
of the order 1678, followed, and preceded by 
various acts of cruel injuſtice, levelled at che 
Earl of Danby in parliament. In ſhort, I have 
proved, as I think at Jeaft, the whole ſyſtem of 
thoſe tranſactions political, and corrupt, or at 
the beſt, as having paſſed in times that could 
almoſt be deſcribed, * fagrante bello.” 


| have met the new argument, new I mean, 
as facing the light, which has built /be order 
1678 upon a ſuppoſed analogy to that of 
1673. The reader will judge for himſelf, upon 
this refined analogy, after the diſſection of it 
which I have taken the liberty of preſenting to 
his view, | 


I have diſcriminated the effect of impeach- 
ment upon the diſcretion of bail in © the court 
« below,” (as we, members of parliament, call 
them,) an effect, which ha 
proving “ the continuance of impeachment, 


been argued as 


« even in the eye of law, when parliament is no 
e more. I have explained in what reſpect this 
night of bailing is neutral, and in what other 

1e views 
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views it rather injures than aids the ſuppoſition} ö 


of a depending impeachment.” 


] have ſtated the caſe of Blair, and the ca- 


tholic peers in 1690, with all the candour, ard 


particularity, that could beſt enable the reader 


to form his own concluſion. 


J have admitted the force of the argument, as 
far as it goes, reſulting from the order of 1701,} 
with a view to the Duke of Leeds; but I have? 
limited the extent of it, by the natural effect of 
the judicial acts preceding it ;—and I have, at 
leaſt, as I hope, replaced the authority of thoſe] 
judicial as, by Lord Oxford's caſe, upon the 


footing of its reference, and analogies. 


I have made a ſhort, but, I hope, ſuperfluous? 
apology, for that liberal, and uſeful profeſſion, 
which I conſider, (though few have gratified in- 
genuous ambition leſs in it than mylelf ) as the 
moſt honourable part of my exiſtence ; and} 
which, as a relation of Lord Somers told you, 
with as much truth as manlineſs—gave 1% us le 


Revolution. 


J have next offered, and perhaps obtruded, 
an independent, as well as cordial teſtimony, to 


your public ſpirit that of the miniſter—of the 
parliament— 
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parliament—and of the age in this proſecution 
of Mr. Haſtings. I have commended impeach- 
ments in general, with a zeal which I felt; but 
| have taken the liberty of adding, what I con- 
ſder as the demand of an impeachment upon 
the accuſer and the judge, in their mode of con- 
lucting it, with a view to the national honor, and. 
even to the political wiſdom, at ſtake in it. 


Forgive, Sir, this attempt at a general re- 
view of my own argument, contained in theſe 
letters to you; an attempt which I have made 
for the purpoſe of convincing, in a few words, 
thoſe who are familiar to the debate, that I have 
taken up moſt of the topics, if not all of them, 
which had been preſſed into the argument there; 
and, at the ſame time, in order to delineate 
what appears to me a correct method of treating 
the ſubje&, in point of arrangement. 


_ Your character, Sir, is really ſo eminent in 
fame of more kinds than one, that it would be a 
degree of impertinence for me to commend. it. 
I3 On 
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On the other hand, there is nothing more diſn- 01 
genuous than violent, or unqualified praiſe: Nee 
Though to expatiate on the faults of a celebrated painfu 


perſon, is at once invidious, and mean. I hope? 
it will de admitted, that I have treated your pub. 
lic name with reſpect the obligations of the 
public to many of your efforts, with gratitude ;-- 
and the purity of your intentions, in which I. 
have always confided, with eſteem : but without! 
- prejudice to that ingenuous freedom, which en- 
ables even me to oppoſe many of your ſenti- 
ments, whether exemplified in your words, or in 
your conduct, 
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From the reader (if I ould be read) 1 am 
the moſt anxious to obtain this comment uponW)...... 
my work ;—< that I have written as I thought, jt 4; 
ce and felt;—that I have ſtated the adverſe at- 
« guments to my own, with candour ;—that I 
* have not been flippant againſt any of thole 
d with whom I have differed ;—or ill temperedz 
j << —or too confident in the reſult of my own en- 
ce quiries.” If he ſhould then tell me, “ that 
«© J have been fortunate enough to reſcue tie 
© minority of December 23, 1790, from a cu 
« rent opinion of their diſtreſs for the want off 
« Jberal, or conſtitutional ſupport ; and that I 


& have opened the ſubject fairly to a difpaly 
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ſionate review; —I ſhall be overpaid for the 
ime theſe enquiries have occupied, and for the 
rainful ſolicitude of the mind engaged in them. 


J have the honor to be, 
8 IR. 


With infinite reſpect and eſteem, 


Your moſt obedient ſervant, 


GEORGE HARDINGE. 


MDFOR D-SQUARE, 
ph April, 1791. 
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